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ALASKA WORKERS'COMPENSATION BOARD
P.O. Box 1149                                                                                                                                     Juneau, Alaska 99802



FILED with Alaska workers


                                                                                                               Compensation Board‑Fairbanks

Deborah Wallace, 

                         Employee,
 
Applicant,
DEC 14 1988

             V.

North Slope Borough,

                         Employer,

DECISION AND ORDER



AWCB NO. 626477

           and

Alaska National Insurance,

                            Insurer,

                            Defendants.


‑ ‑‑‑‑‑‑‑‑‑‑



This claim for temporary total disability benefits, medical and transportation costs , penal ties , attorney fees and costs was heard at Fairbanks , Alaska on December 6 , 1988.  The employee was represented by attorney Michael Stepovich ; attorney Karen Russell represented the defendants.  The record closed at the end of the hearing.



The employee was hired as a housekeeper for the Browerville Day Care Center in Barrow, Alaska on September 8, 1986.  On December 18, 1986, she strained her back while placing supplies on a shelf for the day care center.  She was seen at the Public Health Center in Barrow that same day, stayed off work two days and then returned to work.



The employee next sought treatment for her back from Edwin Lindig, M.D., April 2 2 , 1987 after undergoing a hysterectomy in Fairbanks, Alaska.  Dr. Lindig could find no radicular symptoms and reported that the employee was "near normal" except for pain and tenderness in the left scapula area, her lumbar spine and neck.  The straight leg raising and neurological examinations were normal.  D r . Lindig prescribed physical therapy, aspirin and Valium.  The employee also was seen by a physical therapist on April 22, 1987.  She returned to Barrow shortly tthereafter.



After a period of convalescence following her April 19 8 7 hysterectomy, the employee returned to modified work with the employer on May 14, 1987.  She next sought medical care on June 8. 1987 when she traveled to Fairbanks for treatment of continued pelvic pain.  She visited Dr. Lindig who again found no neurological deficits or radicular symptoms and noted that she was able to move about well.  Although he noted some complaints of neck and back stiffness and tenderness, he released her to work and prescribed several days of physical therapy.  On June 11, 1987, Dr.
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Lindig released the employee to return to work with no lifting over 20 pounds.


During the next ten months, the employee sought medical treatment for her back on two occasions.  On July 17, 1987 she told Dr. Lindig she was "making some slow improvement." On October 20, 1987, she again saw Dr. Lindig.  He noted that she had a near full range of motion, normal reflexes, and no motor or sensory deficit.  Dr. Lindig continued the employee's light duty release and she continued to work with little or no difficulty with her back On April 6, 1988 the employee was fired from her employment at the day care center.

The employee did not seek medical treatment  for her back again until May 25, 1988, six weeks after she was terminated.‑

  .                   
The employee was terminated from the day care center due to her repeated absences and her repeated failure to timely notify her employer that she would be absent or late.  Before her termination, the employee had been given two written reprimands for similar conduct.  The employee testified that normally she was absent or late because either she or her children were ill.


The employee's supervisor Lillian Brower testified that a primary reason for the employee's termination was excessive absenteeism.  Of 359 working days, the employee was absent on 118 of those days.  She missed ten days without communicating that she would be absent.  When the employee did appear for work, she was often late.  According to Ms. Brower and the employee's previous supervisor Rosie Habeich, the employee was not a dependable employee. Meanwhile, on only one of her absences did the employee report that she was sick due to back pain.


The employee states she was able to handle the physical duties of her position, even though her back would hurt.  She acknowledges that she I e f t her employment, not because of her medical condition, but because she was fired for failing to inform her supervisor in advance of her absences.


On June 29, 1988 , the employee filed an application for adjustment of claim seeking temporary total disability benefits from her date of termination, April 6, 1 9 88 , and continuing, a compensation rate adjustment, vocational rehabilitation, payment of medical costs for psychiatric care , transportation costs , penaIties , costs and attorney fees.  The defendants argue that the employee is not disabled from her usual employment within the meaning of AS 23.30.265(10), and that her need for psychiatric treatment is not related to her December 1986 injury or her work.  The issues of compensation rate and vocational rehabilitation eligibility have been withdrawn.  The remaining issues are presented for our decision.  The threshold issue we must decide is the compensability of the claim.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent pa‑rt: "In a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burqess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwocd_II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the original injury and continuing symptoms. See Roqers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." I d . Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of

(Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure couId have caused it.

To overcome the presumption of compensability, the employer must present substantial 

evidence the injury was not work‑related. I d . MiIIer v. ITT Arctic Services, 5 7 7P . 2 d 1044,104 6 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'Substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' M I 1 1 e r , 577 P.2d at 1046 (quoting Thornton_v.  Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the Presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evi‑ 

 dence that the injury was not work‑related, the presumption drops out, and the employee must 

prove all the elements of his claim by a
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preponderance of the evidence.  I d . at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true. Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Dr. Lindig testified that he believes the employee suffers from a soft tissue injury associated with her December 19, 1986 lifting accident.  He said treatment of the condition is complicated by the employee's psychological problems.  Accordingly, he said he referred her to Psychiatrist Joseph O'Lone M.D., for psychological treatment in order to facilitate his own treatment.


Dr. O'Lone testified that the employee was mentally injured at the time of her December 19, 1986 back injury.  In addition, he testified she was more severely injured mentally on April 6, 1988 when she was fired from her job.


Based on the testimony of Drs.  Lindig and O'Lone, we find the employee has established a preliminary link between her injury and her employment.  Accordingly, the presumption of compensability attaches.  Based on the evidence which follows, we find the defendants have submitted substantial evidence to overcome the presumption.  In summary, we find she must prove her claim by a preponderance of the evidence.


Dr. Lindig testified he made no specific objective findings on which to base h I s conclusion that she suffers a disability related to the December 18, 1986 accident, except that he relied on her statements and on other "objective" reactions when testing for a soft tissue injury.  He found negative straight leg  raising results, normal reflexes and range of motion, and no sensory or

 motor deficits.  He testified that in his opinion further testing  such as MRIs or CT scans was not 

necessary. He requested no such tests.


Simular , Dr. 0 ' Lone did not conduct any psychiatric testing to confirm his opinion that the employee suffers a psychological disability and needs psychiatric treatment.  His opinion is based primarily on her statements to him.  Although D r . 0'Lone admits the medical records and other evidence raise serious questions about the employee's credibility, he remains convinced that she suffers a mental disability largely associated with her termination from employment.


The employee's medical history reveals that she has been treated for drug abuse.  She has also been treated for depression, back pain, left‑sided weakness and pain, sleeplessness, insomnia, anxiety, weight loss, lethargy, chest pains, headaches, dizziness, stress and vomiting. She has experienced many of these symptoms both before and after her December 1986 injury.  Internist Jeffrey Partnow, M.D. , and psychiatrist John Hamm, M.D. , each testified that back pain, general body aches and malaise, mood swings,
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sleeplessness and depression are typical indicators o f cocaine dependency.


A number of doctors agree that the employee exaggerates or even fabricates her physical complaints when relating her medical history.  Dr.‑Hamm testified:

I that she probably is exaggerating her symptoms and complaints and I think that there's in her mind a reason to do so, some gains that can be made, gained from doing s o . I think that the antisocial characteristics of her personality would lead me to this conclusion.  And the behavior with me, which was I y I n g , conscious deceit about her drug use, would be one indication of that, that she's willing to lie to sustain a habit or bring other gains directly to her.

(Deposition of John Hamm, M.D., P. 35).


The record shows the employee lacked candor in her statements to her examining physicians and to the employer with respect to her worker's compensation claim.  When her deposition was taken, she denied under oath any history of drug use or treatment for drug abuse. (Wallace Deposition, pp. 45‑46).  She told Dr. Hamm the same falsehood on November 18 , 1988 before he confronted her with treatment records from the Fairbanks hospital where she was treated for over two weeks in 1983 for a drug overdose and cocaine abuse.  At the hearing, the employee testified that she had forgotten about the treatment because it was " a I o n g time ago.  " D u r I n g h I s two‑hour interview with the employee, Dr. Hamm observed that she initially was lethargic, was yawning and started falling asleep in the chair.  In order to complete the interview, Dr. Hamm had the employee get up and walk around the room.  A urinalysis requested by Dr. Hamm tested positive for marijuana and cocaine.  Dr. Hamm concluded that the employee not only lied to him about her prior drug use, but that her behavior consisted of "conscious deceit." Dr. Hamm diagnosed active cocaine and marijuana dependence, intermittent abuse of alcohol and sedatives, and mood instability secondary to drug dependencies.  He noted the presence of several pre‑existing and ongoing psychosocial stressors such as financial problems and difficulties in her family.  At the hearing the employee testified that she had smoked a joint of marijuana before leaving Fairbanks for her medical examination in Seattle by Dr. Hamm, but that she had not used cocaine for five years.  She said she learned later that the joint was laced with cocaine.  She said she flew to Seattle on the night flight and got no sleep before going to Dr. Hamm's office; thus she was sleepy during the examination.
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Dr. Partnow also noted that the employee was only "intermittently candid" in describing her prior drug use and was "certainly not fully forthright" with him during her interview with him. (Deposition of Jeffrey A. Partnow, M.D., pp. 28‑29).  At the hearing, Dr. O'Lone agreed that the employee had not been "fully forthright" and thought that she had lied during h I s treatment sessions.


Finally, the employee was recently convicted of forgery following a no contest plea.  She is scheduled for sentencing on that felony charge on December 12, 1988,


Based on all the evidence cited above, we find the employee is not a credible witness . Given that Dr.O Lone's and Dr. O'Lone's medical opinions are based, in part, on statements made by the employee, we find their testimony must be given less weight.  Based on the testimony of other medical professionals whose testimony is found in the record, we find the employee has not proven her claim for workers' compensation benefits by a preponderance of the evidence.  Specifically, we rely on the testimony of orthopedist Stanly Bigos, M.D., who found no objection basis to limit the employee's physical activities and who says that, physically, she can return to her regular duties as a housekeeper. for the North Slope Borough.  Dr. Bigos examined the employee on November 18, 1988 and noted the employee reported no change in her condition over the past 30 weeks.  Dr. Bigos approved her employment without modification in the two positions described in the housekeeper job analysis provided for his review.  We also specifically rely on Dr. Hamm's testimony, in which he says the employee ' s work and work‑related injury was not a substantial factor causing or aggravating her psychological condition.  Based on our conclusion that the employee has not proven her claim for workers' compensation benefits by a preponderance of the ‑evidence, we find her claim for all disability benefits arising after April 6, 1988 must be denied.

ORDER
The employee's claim for temporary total disability,  medical costs , transportation costs, 

penalties, attorney fees and costs is denied and dismissed.
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DATED at Fairbanks, Alaska, this 14th day of December, 1988.

ALASKA WORKERS' COMPENSATION BOARD

Fred G. Brown, Designated chairman


Joe J. Thomas, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Deborah Wallace, employee/applicant; v. North Slope Borough, employer; and Alaska National Insurance Co., insurer/defendants; Case No. 626477; dated and filed in the office of t e, Alaska 4orkers' Compensation Board at Fairbanks, Alaska this 14th day of December, 1988.

STATE OF ALASKA

Clerk

Workers' Compensation board

