88‑0348PRIVATE 

ALASKA WORKERS COMPENSATION BOARD
P.O. Box 1149                                                                                                                               Juneau, Alaska 99802

MERLIN KIRKPATRICK,

FILED with Alaska Workers"




Compensation Board‑Juneau


Employee,


           Applicant,

DEC 15 1988

             V.

REID TIMBER,


DECISION AND ORDER


Employer,

Claim No. 723417

          and

ALASKA TIMBER INSURANCE

EXCHANGE,

                              Insurer,

                                  Defendants.)


Employee's claim for a compensation rate adjustment and attorney's fees and costs was heard in Juneau, Alaska.  Employee is represented by attorney Joseph A. Kalamarides.  Defendants are represented by attorney Thomas J. Slagle.  By agreement, the issue was presented for our consideration on written briefs.  We met in special session on 12 December 1988 to consider Employee's claim and the record closed on that date‑


Employee is a 61‑year‑old timber cutter and bullbuck (timber cutting foreman).  He began working in the woods when he was 14 years old. lie has worked for Employer since 1983.  SE sustained a low back injury on 16 November 1987, which to date, has precluded his return to work in the woods.  Employee is receiving temporary total disability (TTD) compensation.


Defendants based Employee's gross weekly earnings ($610.95) and TTD compensation rate ($395.44) on Employee's average income for the years 1982 through 1987. (Compensation Report 16 June 1988; Employee's opening brief, p. 1.) I


During the years which are pertinent to our inquiry, 1985 through 1987, Employee's earnings from Employer were comprised of wages and saw rental income.  The following wage and saw rental earnings, as reported on Employee's tax returns, are not disputed.


We have reviewed Employee's tax returns for those years and are unable to determine how the gross income figure of $183,286 for the six‑year period was arrived at.
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Wages



Gross Saw Rent


Total

1985

$25,579


$4,692




$30,271

1986

 23,207


 7,561




 30,768

1987

 35,967


 9,685




 45,652

in 1985, Employee incurred $1,220 in expenses associated

with the saw rental income.  In 1986 the expenses associated with the saw rental income are not clearly set out on the tax return (Schedule A, line 22.) and Employer makes no assertion that an adjustment is 'due to Employee's 1986 earnings as a result of such expenses having been incur‑red. (Employer's hearing brief, p. 7.) We do not have any information about the expenses associated with Employee's saw rental income in 1987 because Employee has not submitted his 1987 tax return, although its production was requested on 29 July 1988.


In his deposition, taken 4 October 1988, Employee testified he turned down a salaried job (in 1986) with Employer for $4,000 per month, because he felt he would come out ahead if he worked as a timber cutter.  He also stated‑ "If I hadn't gotten hurt, I would have made probably over $50,000, $55,000 last ‑‑ in '87, and T would have made a lot more than that this year if T hadn't gotten hurt." (Employee dep. p. 77‑78.) 2 Employee submitted a letter dated 11 January 1988 from Employer which indicates that Employee would not be re‑hired as a bullbuck, but would be hired to do cutting on the right‑of‑way.  Employee also testified as follows about the wages being paid at the time of his injury.

Q
The accident report indicated that you were making an hourly wage of $17.81 plus saw rental of $5.94

A
Well my wage was $180 for an eight‑hour day.

Q
Okay.

A
And we were working ten hours at that ‑‑ at that point in time because the season was ‑‑ we were late getting started.

Q
Did‑you get time‑and‑a‑half over eight?

A
Yeah, uh‑huh.

Q
Now did that wage compare with that of a cutter?

2  On  2  December  1988 Employee submitted a letter concerning his probable future earnings.  Defendants objected to our consideration of the document on 6 December 1988.  We have not considered that document because it was not submitted twenty days before hearing as required by 8 AAC 45.120(f).


3 Employee apparently meant $190 per day. $17.81 + $5.94 $23.75 x 8 $190.
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A
Well, I think cutters, on an average, make more than that, yeah.  They make ‑‑ I never tabulated it, bat they make in the area in that timber around $250 to ‑‑ dollars a day, I'd imagine.

Q
Okay

A
It's terrible to be the boss and Rot make as much as the guys that you're over, but that's just the way it is.

(Employee dep. pp. 60‑61.)


Employee testified he would like to go back to falling timber if he were able. (Employee dep. p. 78‑79.)


Employee requests that we adjust his compensation rate under AS 23.30.220(a)(2) based upon his wages in 1987 of $45,652.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.220 reads, in pertinent part, as follows:

Determination of spendable‑weekly wage. (a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two 
calendar years immediately preceding the injury.

(2) if the board determines that the gross weekly earnings at that! time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employees gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


Our Supreme Court has decided several cases recently that give guidance on when it is proper to use subsection 11) instead of subsection (2) and vice versa.  These cases interpreted §220 as it existed before the 1983 amendment that resulted in the statute's present wording.  Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the post‑1983 statute. 4 See e.g‑, Bafton v. Conam Alaska, AWCB No.


4 The wording of pre‑1983 subsection '220 and post‑1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar.  Pre‑1983 subsection 220(2) and post‑1983 subsection 220 (a) (1) are both premised on the workers' historical earnings.  Likewise, pre‑1983 subsection 220(3) and post‑1983 

 (Footnote Continued)
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87‑0163 (July 24, 1987); See also Phillips V. Nabors Alaska Drillipa, 740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson.  In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial.  The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability.  Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser.  The Gronroos court noted that `(I)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation.' id. at 1049 (citation omitted). See also Brunke V. Rogers and Babler, 714 P.2d 795 (Alaska, 1986).  By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.


In Taylor V.  Pacific Frectors, Inc., AWCB No. 85‑0335 (November 27, 1985) we found the Johnson, Deuser. and Gronroos holdings meld into the following analytical framework.  First, we must compare the employee's historical wages as calculated under subsection 220 (a) (1) with his wages at the time of injury as reflected by his actual earnings at that time.  Second, 'we must determine whether the difference, if any, between these two wage figures is substantial.  Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability.  Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.

(Footnote Continued)

subsection 220 (a) (2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage‑loss.
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Applying the analytical framework described above, we find Employee's historical wages under AS 23.30.220(a)(1) are calculated as follows:


1985
$25,579

Wages



+ 3,472

Net Saw Rent ($4,692‑$1,220)



$29,051


1986
$23,207

Wages



+ 7,561

Saw Rent



$30,768

Therefore, Employee's total net income for the two years before his injury was $59,819 or a gross weekly earnings (GWE) of $598.19. ($59,819 divided by 100.)

  
In 1987, the year of his injury, Employee earned $35,967  in wages and gross saw rent of $9,685 for a total

 of $45,652.   Next, we must compare those earnings with Employee's historical  earnings.  In order to provide a

 meaningful comparison, we divide those earnings by 50; this yields weekly earnings at the time of injury of $913.04.

 We find there is a substantial difference between Employee's historical earnings ($598.19) and his earnings at the time

 of injury

.
We find that Employee would have returned to work for Employer as a timber cutter in 1988 if he were physically able to do the work.  We rely on Employee's testimony and the letter dated 11 January 1988 from Employer.  Although that letter indicates Employee would not be re‑hired as the bullbuck, Employee testified timber cutters make more money, that he would work in the woods if he could, and that he would have earned even more money in 1988.  We have no reason to doubt Employee's testimony, and we find no evidence to the contrary.  Accordingly, we find Employee's

 wages at the time of injury would have continued into the future.

Based upon the nature of Employee's work and his work history, we find that Employee's GWE should be based

 upon his wages and net saw rent in 1987.  We are unable to determine Employee's net saw rent in 1987 however, because we do not know the amount of expenses Employee incur‑red in earning the $9,685 saw rent.  We direct Employee to submit his 1987 tax return to Insurer.  Upon receipt, Insurer is to compute Employee's GWE based upon his 1987 wages plus gross saw rent ($45,652), less the expenses incurred,  divided by 50.  Defendants are to adjust Employee's compensation

 rate accordingly.  We retain jurisdiction to resolve any dispute.  

Attorney Fees and Costs 


AS 23.30.145(a) provides:

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and
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10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


In his opening brief, Employee sought statutory minimum attorney's fees under AS 23.30.145(a). Defendants have not objected.


in Phillips_v.  Nabors Alaska Drilling, Inc., 740 P.2d 457 (Alaska 1987) our supreme court ruled that we are to determine when an employee's compensation rate is to be calculated under AS 23.30.220(a)(2), and that employers are not required to automatically make that adjustment when requested to do so by an employee.  However, the court also stated:

In cases where it is clear that the AWCB will calculate employee's benefits under subsection (a) (2), the employer should provide this rate without a hearing.  If the employee must proceed to a board hearing to receive the higher benefit, the employer may be held liable for the employee's costs and attorney's fees.  AS 23.30.145.

740 P.2d 461 n. 9, (Emphasis original).


We have previously determined that when it is clear a higher compensation rate should have been paid under AS 23.30.220(a)(2), litigating the issue should be considered a controversion. Brookings v. Totem Electric, AWCE D&O No. 87‑0328 (17 December 1987).  We adopt the conclusion in that well‑reasoned decision. in this case, Employee worked exclusively for Employer for several years.  All of the evidence necessary to make the GWE determination was available from Employer.  Employee was a highly regarded and loyal worker and there was no evidence he would not have continued working for Employer if he had not been injured.  Accordingly, and in view of the fact that Defendants have not objected to paying the statutory minimum fee, we find Defendants' refusal to make the compensation rate adjustment without a hearing constitutes a controversion.  Therefore, we find Employee is entitled to statutory minimum attorney's fees under AS 23.30.145(a) based on the compensation rate adjustment ordered.

6

 
erlin Kirkpatrick v. Reid Timber


Employee requests that we award costs of $215.73. Employee did not itemize his costs, as we usually require.  However, Defendants did not resist payment of those costs.  The amount of costs sought are relatively small. in view of the fact Defendants did not resist payment, we assume they are reasonable.  We find Defendants are responsible for the payment of Employee's reasonable costs in the amount of $215.73.

ORDER

1.
Upon receipt of Employee's saw rent expense information, Defendants shall compute Employee's gross weekly earnings under AS 23.30.220 (a) (2) in accord with this decision, and adjust Employee's compensation rate accordingly.


2.
Defendants shall pay statutory minimum attorney's fees on the compensation rate adjustment.

3. 
Defendants shall pay Employee's costs of $215.73.

 
DATED at Juneau, Alaska this 15th day of December, 1988.


ALASKA worker's compensation BOARD



Lawson N. Lair, Designated Chairman



David W. Richards, Member

‘

‘

Thomas W. Chandler, Member

LNL:wjp

if compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct COPY Of the Decision and Order in the matter of Merlin Kirkpatrick, Employee/Applicant; v. Reid Timber, Employer; and Alaska Timber Insurance Exchange, Insurer/Defendants; Case No. 723417; dated
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and filed in the office of the,,Alaska Workers' Compensation Board at Juneau, Alaska, this 15th day of December, 1988.

Clerk

