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         Compensation Board‑Fairbanks

IN THE MATTER  OF THE ACCUSATION



DEC 15 1988

OF EMPLOYER'S  FAILURE TO   INSURE 

WORKER'S COMPENSATION LIABILITY,


against






DECISION AND ORDER

CITY OF SHAGELUK,




Employer,




     Respondent.


We heard this matter in Fairbanks, Alaska on December 13, 1988 at 10:00 a.m.  No city representative appeared although it had been sent notice of the hearing pursuant to 8 AAC 45.060(e). In accordance with 8 AAC 45.070 we elected to proceed with the hearing.  We took testimony from the investigating Workers' Compensation Officer, James Robison, and decided the matter based on his testimony and documentary evidence.  The record closed at the end of the hearing.


James Robison, an employee of the Alaska Department of Labor, Workers' Compensation‑ Division, identified Hearing Exhibit 1.  It consisted of an Accusation of Employer's Failure to Insure Workers' Compensation Liability, Notice of Defenses and Request for Hearing form, an Affidavit of Service of Mail, and a receipt for certified mail.  Hearing Exhibit 1 established that on October 17, 1988 Robison sent by certified mail, a copy of the accusation and a form for the employer to assert defenses to the accusation and to request a hearing.  A receipt for the mailing, signed on October

31, 1988 was
received.  This receipt was marked at the hearing as Exhibit 2.  A notice of hearing was mailed to the city at the same address used on Exhibit 1.  The notice indicated a hearing would be held in Fairbanks, Alaska on December 13, 1988 at 10:00 a.m.


Robison also identified Hearing Exhibits 3 and 4:  a list of employees as described in a Municipal League booklet, and a print‑out of computer data.  The computer data sheet came from a computer maintained by the Alaska Department of Labor, Workers' Compensation Division.  It revealed that the city of Shageluk, Alaska was an employer which paid wages to employees from at least 1980 ‑ 198 7 Robison testified that he determined to present this case for our review after contacting state legislators who represented the region, and after sending three letters of inquiry to the city and getting no response.


Ken Duffy, of the Alaska Division of Community and Regional Affairs, testified that although the city does not have as many

City of Shageluk

employees a sit once did, it does have at least one employee working at its power plant.  Mr. Duffy said he was physically present in September when the employee was paid.  He also testified that the Employment Security Division had recently collected a judgement against the. city for unpaid unemployment insurance contributions.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.075 provides, in part:

(a)
An employer under this chapter, unless exempted, shall either insure and keep insured for his liability under this chapter in an insurance company or association . . . . or shall furnish the board satisfactory proof of his financial ability to pay directly the compensation provided for . . . .

If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self‑insurance from the board, upon conviction the court shall impose a fine . . . . and may impose a sentence of imprisonment . . . .


When an employer subject to the requirement of AS 23.30.075 fails to comply, we may issue a stop order prohibiting the use of employee labor.  AS 23.30.080(d) provides;

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides security as required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075.  If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000 per day.  The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.


The duty of an employer to file evidence of compliance is set forth in AS 23.30.085 as follows:

An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the board, in the form prescribed by it.  The employer shall also give evidence of compliance within 10 days after the termination of his insurance by expiration or cancellation.  These requirements do not apply to an employer who has certification from the board of his financial ability to pay compensation directly without insurance.

City of Shageluk


We find, based on Robison's and Duffy's testimony, that the city of Shageluk, Alaska uses employee labor in the course of its business.  We conclude, therefore, that it is an employer required by AS 23.30.075 to insure or obtain a certificate of self‑insurance for workers' compensation liability.


We find, based on Robison's testimony, that the employer failed to file evidence of compliance with the above insurance provisions.  That failure raised a rebuttable presumption under AS 23.30.080, that the employer failed to insure or provide security as required by AS 23.20.075.  We find no evidence rebutting that presumption.  Therefore, we find the employer has failed to comply with the insurance requirements of AS 23.30.075.  Since the employer has failed to insure or provide security as required, we conclude the employer should be prohibited from using employee labor until the requirements of AS 23.30.075 are met.

ORDER

The city of Shageluk shall refrain from using employee labor until insurance or provision for security consistent with AS 23.10.075 is obtained.

City of Shageluk


Dated at Fairbanks, Alaska, this 15th day of December, 1988.
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Fred G. Brown, Designated Chairman






Joe Thomas, Member






Steve Thompson, Member
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CERTIFICATION

I hereby certify that the foregoing is a full, true an correct copy of the Accusation of The Employer's Failure to Insure Workers' Compensation Liability; against City of Shageluk, employer/respondent; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska this 15th day of December, 1988.









STATE OF ALASKA










Clerk








      Workers’ Compensation Board
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IN THE  MATTER  OF THE ACCUSATION

OF  EMPLOYER’S  FAILURE  TO INSURE

WORKER’S COMPENSATION LIABILITY,


against







STOP ORDER

CITY OF SHAGELUK,




Employer,




     Respondent.


After a hearing on December 13, 1988 we issued a decision and order on December 15, 1988.  In it, we found:

1.
The city of Shageluk uses employee labor and is an "employer" required to obtain workers' compensation liability insurance under AS 23.30.075.

2.
No evidence of compliance with AS 23.075 had been filed, raising a rebuttable presumption that the required insurance has not been obtained.  No evidence rebutting that presumption was submitted by the city.

3.
The city of Shageluk had therefore failed to obtain the required insurance for worker's compensation liability.


Therefore:  under AS 23.30.080(d) we hereby issue this Stop Order prohibiting the city of Shageluk from using employee labor from the date of this order insurance or provision for security consistent with AS 23.30.075 is obtained.  Failure to comply with this order will subject the city to civil penalties of $1,000.00 per day and bar the city from obtaining public contracts with the State of Alaska and its political subdivisions for a period of three years.

City of Shageluk


DATED AT FAIRBANKS, ALASKA, THIS 15TH DAY OF December, 1988.






ALASKA WORKERS’ COMPENSATION BOARD






Fred G. Brown, Designated Chairman






Joe Thomas, Member






Steve Thompson, Member
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CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Accusation of The Employer’s Failure to Insure Workers’ Compensation Liability; against City of Shageluk, employer/respondent; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, this 15th day of December, 1988.
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