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ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149                                                                                                                                   Juneau, Alaska 99802



                                                        FILED with Alaska Workers’




                                                      Compensation Board‑Fairbanks

FRED M BARR,


DEC 16 1988

                            Employee,


                                   Respondent,

            V.

H.C. PRICE‑CIRI,

                           Employer,




DECISION AND ORDER

         and


CASE NO. 722593

HOME INSURANCE COMPANY,

                         Insurer,

                               Petitioners.

‑‑‑‑ ‑ ‑‑‑‑‑


We heard this petition to require the employee to attend an out‑of‑state medical evaluation on December 13, 1988.  The petitioners were represented by attorney John Connors; attorney Chancy Croft represented the employee.  The record closed at the end of the hearing.


The employee has stated that he began experiencing elbow pain, numbness and tingling in his fingers while using an impact wrench for the employer on or about September 8, 1987.  He stopped working f o r the employer, following a reduction in force, on October 2 0 , 19 8 7 . He sought his first medical treatment orthopedist form Kurt Merkel , M.D. , on November 9, 198 7 . Dr. Merkel has indicated the employee is suffering from protracted bilateral carpal tunnel and bilateral epicondylitis.


Thus far, the employee's symptoms and complaints‑have been verified by two subjective tests: positive PhaIen's Test and Positive Tinel 's Sign . (See November 9, 1987 report from Dr. Merkel ) . Nevertheless, orthopedist J. Michael James , M.D. , has requested that the employee be evaluated on the Isometric Strength Testing Unit (ISTU) and on the Cybex II and that he be allowed to review the results. (Dr.  James' November 30, 1988 letter to Merle West Medical Center).  Physician's assistant James Siddal testified that the nearest location of an available ISTU and the Cybex II and a "hand attachment" is at the Merle West Medical Center in Klamath Falls, Oregon.  He also said that, according to the IST manufacturer, the Merle West Medical Center has the most experience in the region with this equipment.


The employee argues that Dr. Merkel has an IST with a "hand attachment" in Alaska and that he should not be required to travel out‑of‑state for an examination which is comparable with what is available here.  More importantly, he argues it will be
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inconvenient for him to pay his attorney's travel costs should the attorney find it necessary to cross‑examine medical personnel in Klamath Falls, Oregon.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.110(g) reads as follows:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee.  The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests.  Proceedings shall be suspended and no compensation may be payable for a period d u r I n g which the employee refuses to submit to examination.


We have previously reviewed §110(9) in conjunction with AS 23.30.095(e). We have stated that once an injured worker files a workers' compensation c I a I m , the only restriction is that the place or places [for an insurer medical examination] shall be reasonably convenient for the employee." Morse v. Jasper COntractj112, AWCB No. 870128 at 3 (June 10, 1987).  When an insurer wishes to require an employee to go out‑of‑state for a medical evaluation, the issue of convenience must be presented first to the board for a determination of convenience. Duncan v._Taylor Rigging, AWCB No. 880189 at 2 (July 21, 1988).


In this case the employee has presented no evidence that the proposed trip to Klamath Falls, Oregon is personally inconvenient.  The petitioners have agreed to pay the transportation Costs . There has been no showing that a facility with the equipment and experience of the Merle West Medical Center is more easily accessible.  The only comparable equipment in Alaska is controlled by the employee's own treating physician, Dr. Merkel.  Alaska's Dr. James has requested that the Oregon facility be used to test the employee and that it provide him with a copy of the testing results.


Based on the evidence before us and the law cited above, we find that a medical examination at the Merle West Medical Center in Oregon is reasonably convenient for the employee.  The employee shall submit to this examination.


The employee makes the argument that he should not be required to pay legal costs for his attorney to participate in an Oregon deposition.  Nevertheless, the regulations clearly give the petitioners this right. 8 AAC 45.120(f)‑(h). The only remedy to this apparent inequity is found in our authority at AS 23.30,145 to award costs related to an issue after the employee prevails in a
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hearing on the merits of that issue. Frazier v. H.C. Price/CIRI Construction JV, AWCB No. 880118 at 6 (May 6, 1988).  We note that in order to hold down legal costs, the petitioners have already agreed to provide the employee with copies of the Oregon testing results and to allow the employee to participate by telephone in any deposition which might occur.

ORDER

The petitioner's petition to require the employee to submit to a Klamath Falls, Oregon medical examination is granted.

3 ‑

 Fred Barr   V.   H.C. Price

DATED at Fairbanks, Alaska, this 16th day of December, 1988.       

ALASKA WORKERS' COMPENSATION BOARD

Fred G.  Brown, Designated Chairman


Joe J. Thomas, Member


Steve M. Thompson, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska,

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Fred Barr, employee/applicant; v. H.C. Price, employer; and Scott Wetzel Services, insurer/defendants; Case No. 722593; dated and filed in the office of the‑.Alaska Workers' Compensation Board at Fairbanks, Alaska this 16th day of December, 1988.
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