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ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149                                                                                                 Juneau, Alaska 99802





                                                   FILED With Alaska Workers’



                                                  Compensation board‑Fairbanks

JOHN WILLIAMS,

KC 16 1988


                  Employee,

             V.

CJM CONSTRUCTION COMPANY                    

  DECISION AND ORDER

                              Employer,                  


 AWC8 NO. 214164

           and

WAUSAU INSURANCE,

                               Insurer,

                                        Defendants.

‑ ‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑ ‑


This claim for workers' compensation benefits was heard at Fairbanks, Alaska on December 6, 1988.  The employee was represented by attorney Jonathan Link; attorney Michael McConahy represented the defendants.  The record closed at the end of the hearing.

STATEMENT OF ISSUES
1.
What is the employee's compensation rate?

A.
Is the employee entitled to retroactive Ragland benefits?

B.
Should the employee's self‑employment income or loss be considered in computing his compensation rate?

2.
Is the employee entitled to ongoing vocational rehabilitation benefits?

3.
How should the employee's disability benefits be characterized throughout the history of this claim?

4.
Is the employee entitled to interest, penalties and attorney fees?

SUMMARY OF FACTS

It is undisputed that the employee was injured on August 2, 1982 while working as a surveyor for the employer.  He was a vested teamsters union member.


At about the time the employee was injured, he was planning to open a restaurant.  After his injury, in an effort to get off
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workers' compensation, and at the urging of vocations I rehabilitation counselor Howard Award, he sold a lot that he owned for $25O00 and used part of the money to open the Souvlaki Shop restaurant on December 12, 1982. He used the rest of the money to live on. He hired employees to run the restaurant but was unable

to work in the restaurant himself because of physical condition

 .

The restaurant venture lost money but he remains in the restaurant business to the present.  In 

1984 the employee also went  to work part‑time at the National Bank of Alaska (NBA) as a  mortgage loan originator. He lost his banking job in 1985 when the  real estate market became soft. He testified that since 1985 few  new jobs have been created for mortgagee loan originators.

The employee was provided no additional rehabilitation services until February 2, 1987 when 

Collins and Associates issued a preliminary evaluation. On April 2, 1987 Collins and Associates issued a full evaluation report, In that report the vocational rehabilitation counselor recommended that the insurer approve the employee's detailed self‑employment plan, in which he would further develop    restaurant business. The employee agreed with and signed the p I a n . The insurer did not. Co] I ins and Associates

continued to provide progress reports and, at the insurer's request, provided a labor market survey report on August 1, 1988 which validated the information provided in the April 2, 1987 full evaluation report. The defendants stiII have not approved the employee's self‑employment Plan as recommended by Collins and

Associates. Meanwhile, the defendants ask that any temporary benefits paid to the employee after June 27, 1987 be recharacterized as permanent partial disability benefits; the defendants filed a "reservation of rights" on that date.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1.
COMPENSATION RATE

A.
Ragland Benefits


At the time of the employee's August, 19 8 2 injury, AS 23.30.220(a)(2) read as follows:

  (2) the average weekly wage is that most favorable to the employee calculated by dividing 52 into the total wages earned, including self‑employment, in any one of the three calendar years immediately preceding the injury.

The issue decided by the Alaska Supreme Court in Raqland v.

Morrison‑Knudsen Co., 724 P. 2d 519 (Alaska 1986). was
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whether the value of fringe benefits paid by the employer on the employee's behalf should be considered "wages" for the purpose of computing the employee's average weekly wage.  We conclude that the readily available indefinable and calculable value of fringe benefits should be included in the wage determination.


The defendants argue that Suh v. Pipgo Corp., 736 p. 2d 3 4 2 (Alaska 1987), is controlling as to the issue of retroactivity in this case.  We disagree.  Suh addressed the retroactive application of Providence Washington Insurance Company v. Grant, 693 P. 2d 872, (Alaska 1985).  Gr2jt is a decision relating to the manner in which permanent partial disability awards are computed pursuant to AS 23.30.190. Grant deals with an entirely different subject, Moreover, it reverses the Supreme Court's own decision in Cesear v. Alaska Workers Compensation Board, 383 P. 2d 805 (Alaska 1983).


Since the Supreme Court decision in the BARland was issued, it has consistently been applied retroactively.  We are aware of no case which indicates that Raql and should not be retroactively applied in this case.


In determining whether or not a legal principle (as opposed to a statute) applies retroactively the Alaska Supreme Court , citing Commercial Fisheries Entry Commission v__Byayuk, 684 P. 2d 114 (Alaska 1984), has stated:

In determining whether there are special circumstances warranting a departure from the general rule of retroactivity, the court considers four criteria:


A.
Whether the holding either overrules prior law or decides an issued of first  
impression whose resolution was not foreshadowed;


B.
Whether the purpose and intended effect of the new rule of law is best accomplished  
by a retroactive or a prospective application;


C.
The extent of reasonable reliance upon the old rule of law; and


D.
The effect on the administration of justice of a retroactive application of the  
new rule of I aw.

Truesdell v . Hal I I burton ‑Company Inc. , 754 P . 2d 2 3 6 , (Alaska 1988 ) .


The Supreme Court I n RaRland decided an unforeshadowed issue of first impression.  Based on the U . 5 . Supreme Court decision in Morrison‑Knudsen Construction Co. v. Director, OWCP, 103 S. Ct. 2045 (1983), we had consistently ruled previously that union fringe benefits were not "wages" for purposes of calculating workers' compensation benefits.  The Superior Court had upheld our opinion and the Alaska Supreme Court first announced a reversal of this view in the Ragland decision.  Accordingly, we review the remaining factors listed in Byayuk.


The Supreme Court's purpose and interest in Ragland was to
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include the readily identifiable and calculable value of fringe benefits when making an employee's wage determination under AS 23.30.220. Raglan at 522.  We believe that the expansive language of this announcement means that the court intended for its decision to be applied retroactively.  In our view, this opinion is especially bolstered by the fact that the legislature had already restricted the language of §220 before the Supreme Court's Ragland decision was issued.


Given our conclusion that only retroactive application of Ragland will accomplish the purpose and intended effect of the new rule, we also conclude that any detriment to insurers which would result from retroactive application of Raqland is outweighed by the fact that more employees would receive additional benefits.  Finally, in accordance with our observations made above, we also find that proper administration of justice requires a retroactive application of the court's decision in Raglan, After weighing all the factors listed in Bzayuk, we find that the court's decision in Raqland should be retroactively applied.1

B. SELF‑EMPLOYMENT INCOME


In 1980, the employee's best earnings year of the preceding three years , the employee experienced a $ 5,456.31 loss of self‑employment income . He argues that also should not be considered as part of the definition of income for purposes of calculating income under AS 23.30.220(2). We disagree.  We have regularly held that income does include any self‑employment losses after depreciation is added back into the calculation.  We do not have adequate documentation before us to determine the amount that the employee's loss should be reduced by adding in depreciation.  We do not have the employee's complete tax returns before us and we do not know the profit and loss arrangement the employee shared with his business partner.


In summary, in order for us to calculate the employee's compensation rate and for purposes of determining his partial disability rate, we need to know the amount of depreciation he


THE defendants also argue that if the employee is allowed to include fringe benefits in determining his compensation rate, that the rate should be reduced effective December 1, 1982 to reflect that his medical and legal benefits were cut on that date.  We disagree.  The employee's union benefits would not have been reduced if he had not been unable to work because of his injury. See Raqland at 522.  State v. Gronroos, 697 P. 2d 1047, 1049 (Alaska 1985).
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claimed and the profit and loss arrangement that he shared with his partner. We urge the parties privately to resolve any disputes relate to specific calculations generated under the guidelines

outlined above. We reserve jurisdiction to decide any unresolved disputes.

II.
VOCATIONAL REHABILITATION

AS 2 3 . 3 0 . 04 1 which went into effect on July 1,   1 9 82 provides that when an 

employee is permanently disabled, the employee generally is entitled to be fully evaluated for participation in a rehabilitation plan. In this case the employee was given a full evaluation. In addition , a p1an for self‑employment as a restaurateur was developed.  Both he and his vocational rehabilitation counselor agreed with the plan in the Spring of 1987.  The insurer has not approved the plan but has asked for additional information, which has been provided.

Thus far , the parties have followed the guidelines set forth in §.041. The parties stiII 

must reach agreement on" the employee's self‑employment plan or submit the plan to the reha‑

bilitation administrator for approval.  Given that the parties have not reached agreement on the plan or submitted the plan to the rehabilitation administrator, we find the vocational  rehabilitation process is not yet complete.  Accordingly, we conclude the employee is entitled to additional vocational rehabilitation benefits.

III CHARACTERIZATION OF BENEFITS


At the time of the employee's injury, Alaska statutes provided for payment of temporary benefits.


AS 23.30.185 provides, "Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 66 2/3 percent of the injured employee's average weekly wages shall be paid to the employee during the continuance of the disability." AS 23.30.200 provides:


Temporary partial disability.  In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 66 2/3 percent of the difference between the injured employee's average weekly wages before the injury and his wage earning capacity after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.


In Bignell v. Wise Mechanical_Contractors, 651 P. 2d 1163 (Alaska 1982), the Alaska Supreme Court found that an employee may be entitled to temporary benefits until he has reached medical and
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vocational stability.  That holding was codified in AS 23.30.041(g). I n this c a s e , we have already found that the employee has not yet completed the vocational rehabilitation process.  We have also noted that he has operated a restaurant        business since December 12, 1 982 . Because the employee 

did not        open his restaurant until December 1982, we find he was temporarily 

totally disabled from August 2, 1982 when he was injured through December 12, 1982 when he opened his restaurant business.  Although he did not work as a restaurateur continuously after December 1982, we find he was capable of doing such work.  Although he rarely, if e v e r , made a profit in the restaurant business, we f I n d that because he was able to manage a restaurant, he should have been paid temporary partial disability benefits until five years had passed.  AS 23.30,200. Accordingly, we find that the employee's temporary benefits ended on December 12 , 1987 . Thereafter, he normally would have been paid permanent disability benefits.  In this case, however, because we have found that the employee is entitled to additional vocational rehabilitation and because AS 23.30.041(g) and Bignell provide that an employee in vocational rehabilitation shall be paid temporary disability benefits, we find the employee's temporary total disability benefits s h a I 1 be reinstated.  He sha11 be paid TTD benefits unti1 he completes vocational rehabilitation.


In summary, because the employee's restaurant business operated at a loss over many months, and because it did not operate at all during other months, we find he should have been paid TPD benefits at the TTD rate during months he made no money.  Obviously, when he worked as a banker or was otherwise profitable, his TPD rate would be reduced to reflect these earnings.  Finally, it seems to us that this claim has lasted entirely too long.  We urge the parties quickly to resolve their disputes.  We direct the parties to calculate the employee's disability benefits in accordance with the outline described above.  We reserve jurisdiction to resolve disputes, if necessary.

IV.
INTEREST, PENALTIES, ATTORNEY FEES


Based on our conclusion that the employee is entitled to additional compensation benefits, we find he is also entitled to interest on all past due amounts.  This interest award is not made as a punitive measure, as the defendants suggest, but as compensation to the employee for the loss of the use of the money. Land and Marine Rental_CoTyany v._Rawls, 656 P. 2d 1187 (Alaska 1984).


The employee argues that he is entitled to penalties on any Ragland benefits owed after Ragland was decided and after reasonable notice.  We agree.  To the extent that his benefits were easily identifiable, we find no reason to excuse nonpayment of the
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owed installments.  AS 23.30.155(e). In footnote 1, Sup‑ra, we note the employee's medical and legal benefits were reduced in 1982 but that a I 1 others remained the same.  Given that the employee's medical and legal benefits were reduced in 1982, we excuse nonpayment for these benefits after the R a g I a n d decision was issued.  We do not excuse nonpayment of installments for all other benefits which were readily identifiable and which could easily have been paid.  Accordingly, we conclude that 20 percent penalties are owed on all the employee's Teamsters Union benefits, other than his medical and legal benefits as eliminated in 1982, beginning after the Ralland decision was issued.


Finally, we find that statutory minimum attorney fees are owed.  AS 23.30.145(a). The defendants controverted the employee's claim and we have found additional compensation benefits are owed.  Accordingly, the employee is entitled to statutory minimum attorney fees on all additional compensation paid.

ORDER
1.
The employee is entitled to a compensation rate adjustment which reflects inclusion of his fringe benefits pursuant to Ragland, and his self‑employment income.

2.
The employee shall be provided with continuing vocational rehabilitation benefits.

3 . The employee shall be paid temporary benefits covering the entire history of this claim as outlined in this decision.

4.
The employee shall be paid interest, penalties and statutory minimum attorney fees ‑in accordance with this decision.

5.
We reserve jurisdiction to resolve any disputes that may arise in the course of calculating the employee's benefits.
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DATED at Fairbanks, Alaska, this 16th day of December, 1988.

ALASKA WORKERS' COMPENSATION BOARD


Fred G. Brown, Designated Chairman


Joe J. Thomas, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full , true and correct copy of the Decision and Order in the   matter of John Williams, employee/applicant;   v.  CJM  Construction   Company,   employer;   and

Wausau Insurance Co., insurer/defendants; Case No. 214164; dated and filed in the office of the Alaska Workers’ Compensation Board at Fairbanks, Alaska this 16th day of December, 1988.         








Clerk
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