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ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149                                                                                                                            Juneau, Alaska 99802

                  FILED with Alaska Workers'

               Compensation Board Anchorage

ANDY B. MTSCHENKO,
DEC 20 1988

                           Employee

                              Applicant,

               V.



DECISION AND ORDER

ANGLO ENERGY,

(Kodiak oil field Haulers)
Case No. 407043

(Self‑insured)

                        Employer

                              Defendant.


We heard this claim for permanent partial disability (PPD) benefits, medical costs and actual attorney's fees and costs on September 1, 1988.  Employee was present and represented by attorney Richard Wagg.  Defendant was represented by attorney Shelby Nuenke‑Davison.  We left the record open to give Defendant time to review and comment on Employee's affidavit of attorney's fees, The record closed o@ September 14, 1988.

ISSUES

1.
  is Employee's claim timely?


2.
if so, are Employee's headaches, neck problems and hearing problems related to Employee's April 7, 1984 injury?

PROCEDURAL HISTORY AND FACTUAL SUMMARY

Employee has filed claims based on two injury dates February 19, 1983 and April 7, 1984.  Although this dispute concerns the April 7, 1984 injury, a brief history of both injuries is necessary.


Employee suffered the first injury on February 19, 1983 when a 10 to 15‑pound chain hit him in the head.  The blow dazed Employee and gave him a bad headache, but he continued working in his duties as a heavy equipment operator for Defendant. (Employee June 10, 1985 Dep. [Dep. 1] at 15‑18).


The headaches continued, Employee's neck stiffened and Employee noticed a slight ringing in the ears which became more noticeable in the fall of 1983. (id. at 18‑29).  Although all of these problems persisted, Employee suffered no time loss.
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As noted, Employee suffered a second injury‑‑to a different area of his body‑‑on April 7, 1984.  Regarding this injury, Employee testified he noticed sharp pains in his back while operating heavy equipment for Defendant. (Employee April 9, 1987 Dep. [Dep.  II] at 46).  This second injury, to Employee's low back, has resulted in three low back surgeries.  Employee's treating doctor and surgeon for this injury was Michael Newman, M.D. Since this injury, Defendant has paid Employee either temporary total disability (TTD) or permanent partial disability (PPD) benefits at the rate of $625.75 per week.


On March 22, 1985 Employee filed an application for workers' compensation benefits based on the February 1983 head injury.  Employee's application states that the nature of the injury was "headaches and ringing in ears." Employee requested medical benefits and attorney's fees.


Numerous prehearings were held.  A May 7, 1985 preheating summary states: "[Do not combine 184 and 183 injuries.  There was an '84 injury which does not have an issue at: present." (May 7, 1985 preheating summary of Lura Wallace).  A subsequent preheating summary states "claimant has headaches, neck problems and [tinnitus].11 (July 21, 1986 preheating summary of Lura Wallace.). 1 The parties negotiated a settlement of the claim for the February 1983 head injury.  We approved their compromise and release (C&R) on March 11, 1988.  In the C&R at 2, the parties noted that no mention of headaches, neck pain or ringing in the ears was made until April 29, 1985 when Employee was treated by Robert Martin, D.C. 2 In the C&R at 5, the parties dispute is summarized. it states in pertinent part:

There is a bona fide dispute between the parties.  It is the position of Mr. Mischenko that his cervical and hearing related complaints are directly related to his on the job injury which took place on February 19, 1983.  As a result, he feels that all medical benefits in relationship to this injury should be paid by the employer and carrier.


1
We note that Defendant's adjuster for the February 1983 injury was Adjuster which was represented by three different law firms as the dispute progressed.  The last firm, which concluded the litigation for the February 1983 injury, was Robert Mason and Associates.  The adjuster for the 1984 injury was Scott Wetzel Services, and Ms. Nuenke‑Davison defends the claim for that injury.


Ms. Nuenke‑Davison first appeared at a preheating on March 11, 1987.  The preheating summary's date of injury shows both the February 1983 and the April 1984 injuries (March 11, 1987 preheating summary of Lura Wallace).  The summary state's in part: "Issue: compensability ‑ (unpaid meds etc.) see prior PH notes I s neck injury compensable(?)[Robert Mason's case]. [Ms.  Nuenke‑Davison's] case not at issue at present."


2
Dr. Martin :attributes Employee's neck‑ problem to his 1983 head injury. (Martin September 10, 1987 letter to Tura Wallace).
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It is Mr. Mischenko's and the employer's and carrier's desire to resolve this claim by way of compromise and release so that he will no longer find it necessary to seek workers' compensation benefits in connection with said injuries.  The employee feels that a lump sum settlement of this matter would, from his standpoint, constitute the most beneficial means of its resolution.


On March 17, 1988, six days after we approved the C&R, Employee filed an amended application for adjustment of claim in which he requested attorney's fees, medical costs and PPD benefits for "neck, back and hearing loss" based on the April 7, 1984 low back injury. 3 Employee now argues that his headaches, neck problems, hearing loss and an L5‑Sl disc herniation are related to and caused by driving a D‑8 Caterpillar on April 7, 1984‑‑the same day he suffered a work‑related low back injury.



After Employee's low back surgeries (from the 1984 injury), he ‑received vocational rehabilitation assistance.  Defendant also sent Employee to a pain management program at the Mason Clinic in Seattle. 4



Thomas WilliamSon‑Kirkland, M.D., was one of Employee's treating doctors at the Mason Clinic pain program.  Dr. Williamson‑Kirkland sent Defendant's adjuster for the 1984 back injury (Scott Wetzel Services) a letter summarizing Employee's injury history and treatment at the clinic. (Williamson‑Kirkland February 25, 1987 letter to Rene Murray).  The doctor noted Employee's 1984 low back injury and three surgeries and then stated; "[Employee] also has a second problem of having headaches, neck pain, and scapular 7.in. He claims that this started from another injury in which he led against the company in 1983 which is evidently being contested." Dr. Williamson‑Kirkland also noted:

[Employee] continued intermittently to have headaches and complaints about his neck.  Unfortunately, these headaches looked typical of tension headaches and they responded very well to biofeedback, muscle strengthening and ROM of his



3 Employee had filed a similar application on March 4, 1988 but the injury date was February 19, 1983.  Employee apparently asserted he put the wrong "jury date on this application. (March 28, 1988 letter from Christi Niemann to Paul Grossi).



4 Employee and his family traveled by motor home to the "lower 48" during the two months before Employee entered the pain management program.  Employee spent one month in northern Idaho with his mother and a month in northern California with his wife's parents.



Employee and Employer had a dispute regarding vocational rehabilitation.  Decisions on this dispute were rendered by the Rehabilitation Administrator and us. (See Rehabilitation Decision and Order 87‑7050 and AWCB No. 880051).  Employee has appealed our decision on this dispute.
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neck.  I think he probably has had a mild disc injury in his neck and when he hurts at all he

begins to tense up and then causes his own head‑ aches by his own tension.


In his deposition, Dr. Williamson‑Kirkland asserted that Employee's cervical complaints or condition did not "have much to do with" Employee's 1983 head injure. (Williamson‑Kirkland Dep. at 7). The doctor was not asked specifically whether Employee's neck problem was related to his 1984 back injury.


Regarding Employee's headaches, Dr. Williamson Kirkland characterized Employee's problem as tension myalgia.  Regarding the relationship between Employee's back problems and his headaches, Dr. Williamson‑Kirkland stated:

A.
Oh, certainly, tension myalagia is probably third, to a half of our chronic pain patients (who] have some degree of tension induced pain problem.  Tension secondary to anxiety, depression, worried about the future, all kinds of things that go on an he certainly has all of those.

Q.
So given the nature of his back problems and ‑and the continuing back problems that he does have would it be likely that at least some of the tension myalgia problems he's suffering is the result of those back problems?

A.
well, the tension myalgia is a result of personalities.  People with certain types of personalities get this whether they're injured, or not injured. very similar to tension headaches and I hate to say that an ‑‑ an injury, certain something that happened to you caused it. it's because of lots of life stresses and ones personality together that cause this.  Now when we saw Andy he at first . . . looked fairly tense.  As soon as we had him exercise . . . . had him stretch the muscle, treat it normally he ‑‑ all his complaints disappeared around his shoulder.  And that ‑‑ that really is a question more in his circumstance.  You could say that this lawsuit probably causes him as much tension as certainly any previous injury causes him, so there's lots of ways to blame it on something, but it's really a personality intermixing with life stresses that causes this to occur.

Q.
Okay.  So someone like Andy I guess is susceptible to this kind of condition?

A.
Well, he has it so I guess we must say he's susceptible.

Q.
Okay.  And I assume anything then from what you're saying that causes him undue stress may make him symptomatic?

A.
That's right.  If he tenses his ‑‑ tenses his shoulders up, lots of people get this if they write too much, if they use poor posture, frustration, depression, all increase this kind of a symptom complaint.

(id. at 10@11).
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Dr. Newman first examined Employee a couple of weeks after his April 1984 injury.  Dr. Newman testified Employee did not complain of neck pain. (Newman May 22, 1987 Dep. at 6 (DeP.  I)).  The doctor first learned of Employee's neck problems in January 1986 when Employee indicated he had experienced varying amounts of pain during the prior year (Newman Dep.  I at 8).  Dr, Newman also asserted Employee did not complain of headaches prior to a January 24, 1986 examination.  The doctor testified that Employee's cervical problems are not related to his February 1983 injury. (Id. at 13) ‑ Dr. Newman further testified Employee's neck and related problems are unrelated to his 1984 low back injury. (Id. at 14).


Employee has also applied for medical benefits for his disc herniation at LS‑S1.  Dr. Newman testified that at the time of Employee's fusion extension from L4 to the sacrum, there was no disc rupture at L5‑S1. (Id. at 22; Newman August 30, 1988 Dep. (Dep. 11) at 10).  Dr. Newman asserted that the fusion surgery did not cause the L5‑Sl herniation. (Newman Dep.  II at 16).  He also asserted the 1984 injury did not cause the L5‑Sl herniation. (Newman Dep.  I at 231 Newman Dep.  II at 17).


Regarding Employees request for PPD benefits for his hearing loss, he asserts that the medical testimony of J. David Williams, M.D., and Wallace Dunn, M.D., supports his claim.  Both doctors are ear, nose and throat specialists who tested Employee's ears.


Dr. Williams stated he did not have the historical details of Employee's noise exposure, but the doctor knew Employee had worked on heavy equipment. (Williams Dep. at 16).  Dr . Williams asserted that Employee's hearing loss was most likely due to prolonged exposure to heavy equipment noise. (Id.). He further noted Employee mentioned that he had tinnitus in both ears since 1983. (Id.).


When asked whether the equipment noise exposure was a substantial factor in Employee's hearing loss, Dr. Williams stated: "I guess so." (Id. at ' 7), He went on to testify that statistically it is the most likely cause, but that one would want to ask Employee about other sources of noise exposure. (Id.). The doctor later again admitted be had a "meager history" of Employee's noise exposure. (Id. at 34).  Dr. Williams admitted he did not know Employee had complained of tinnitus as early as 1962, had worked in a sawmill in the early 1960's, and had also complained of ringing in the ears to Charles Manwiller, M.D., during an examination in 1982. (Id. at 34‑38).  Dr. Williams went on the state that it's hard to place blame on a given noise exposure because the effects of noise exposure on hearing loss is cumulative. (Id. at 38).  Dr. Williams concluded that he would not say to a reasonable medical certainty that Employee's hearing loss was due to his employment
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with Defendant. (id. at 42).  The doctor added that although he rated Employee at a 15 to 20 percent hearing loss, this was not an American Medical Association (AMA) rating. (id. at 45).



Dr. Dunn agreed that Employee hearing loss was probably progressive. (Dunn Dep. at 9‑10).  Dr. Dunn reviewed Dr. Manwiller's medical records which discussed Employee's sawmill experience. (Id. at 15).  Dr. Dunn did not rate Employee's hearing loss, but asserted the loss would not cause him much difficulty in everyday life. (id. at 7).



Dr. Dunn went on to explain that babies hear at around 20,000 cycles per second, and 10 year‑old children do not because they begin to suffer hearing loss due to aging. (Id. at 7, 9, 12).  He further explained that noise loss is cumulative. (Id. at 9). in addition, noise exposure accelerates hearing loss. (id. at 12).  Dr. Dunn concluded Employee's hearing loss was extremely common and not very much loss. (Id. at 18‑20).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Hearing Loss, Neck Problems and Headaches


Regarding Employee's request for PPD under AS 23.30.190 for hearing loss, we find Employee filed a claim for these benefits on March 17, 1988‑‑almost four years after his April 7, 1984 injury.  Moreover, Employee has obviously been aware of his ringing in the ears for years and years.  Dr. Manwiller's chart notes for July 13, 1981 state "constant tinnitus‑‑noted 1962..... Problem hearing after working there.  Has hearing problems....... 11 In addition, a reemployment physical examination dated July 17, 1981 found Employee had a high frequency hearing loss. (Dunn Dep. , Exhibit B).



More importantly, the record reflects that Employee advocated all along that his hearing loss was a result of his 1983 head injury.  As soon as his claim for hearing loss, headaches and neck pain from the 1983 injury was approved by us, he conveniently transplanted these injuries and complaints to his 1984 low back injury.



In any event, although Employee's claim for the requested benefits appears untimely, we do not reach a decision on the statute of limitations issue because we conclude that Employee has not proven by a preponderance of the evidence that his hearing loss, headaches and neck pain are related to his April 7, 1984 low back injury.





First, we find that Employee settled his dispute with Defendant for these injuries, and this settlement is reflected in the C&R app=OVed an March 11, 19;8 B. Notwithstanding this settlement, Employee immediately filed a claim for these same
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injuries based on the April 1984 accident.  He performed this mode of claims‑jumping without producing any new evidence that such a jump was justified.


We find that the best way to resolve this dispute for the hearing loss, headaches and neck pain is by determining the work‑relatedness of these complaints.  We do so by analysis under the statutory presumption of compensability.


AS 23.30.120(a) provides in pertinent part; in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood 11), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms.  This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  "[the claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." id.  "Two factors determine whether expert medical evidence is necessary in a given case; the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence as ',such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P@2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption; 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should
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be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).



We find that we must give Employee the benefit of the doubt and conclude he has established a preliminary link between his hearing loss, headaches and neck pain and his April 7, 1984 injury.  However, whether or not the statutory presumption attaches, we find Defendant has produced substantial evidence that the hearing loss, headaches and neck pain are unrelated to Employee's April 7, 1984 injury. Miller V. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978)  We rely especially on the medical testimony and records of Dr. Dunn and Dr. Newman. 5



Therefore, Employee must prove all elements of his claim by a preponderance of the evidence.



Until March 17, 1988 Employee had been attributing these conditions to on the 1983 injury‑‑not the 1984 injury.  In fact, Employee appears to consistently attribute these problems to his 1983 injury. (Employee Dep.  I at 16‑20; Employee Dep.  II at 68‑7n).



Regarding the hearing loss, headaches, neck pain, we find there is not a preponderance of evidence in the record to indicate that Employee's 1984 low back injury was a substantial factor in bringing about his hearing loss, headaches, and neck pain, We rely particularly on the medical evidence cited in this discussion.  Furthermore, even assuming there was a hearing loss, Employee failed to produce an impairment rating based upon the American Medical Association Guides as required by 8 AAC 45. 122 and AS 2 3 . 3 0 . 0 9 5 .



Regarding the headaches, we further note that in the July 13, 1981 chart notes of Dr. Manwiller, the doctor indicates that in addition to the tinnitus previously discussed, Employee complained of low back pain, headaches and pain in both legs during the previous five to six months.  Although Dr. Williamson‑Kirkland suggests the headaches may be the result of tension neuralgia, the doctor does not specifically attribute such headaches to any specific event.  Rather, he indicates that almost anything could


5
We reduce the weight of Dr. Williams' opinion on the hearing loss because he was not as familiar as Dr. Dunn, with employee's, past work history, and he refused to base his opinion on a reasonable degree of medical certainty.
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trigger the headaches.  He includes Employee's back problems as a possible triggering mechanism, but the doctor does not specify which back problems he is referring to. on the other hand, Dr. Newman who treated Employee for a considerable period of time testified that Employee's headaches "correlate exactly" with his cervical complaints. (Newman Dep.  I at 1 1) . Dr. Newman also asserted that Employee's 1984 injury had no effect on his cervical condition. (id. at 14‑i5, 17).  Accordingly, even assuming Employee's claim was filed timely, we conclude that a preponderance of the evidence indicates that these problems were unrelated to Employee's 1984 injury.

II. Medical Costs for Employees L5‑Sl Herniation

Employee's LS‑Sl disc herniation is not one of the injuries which Employee had initially asserted as related to his February 1983 head injury.  Employee requests medical benefits for this disc herniation.  However, at hearing he asserted that based on Dr. Newman's testimony he basically concedes that this herniation was unrelated to his 1984 low back injury.  Nonetheless, he requested a ruling from us. We find Dr. Newman's opinion on this issue convincing, too.  We find particularly persuasive that 1) Dr. Newman was Employee's treating physician and performed three low hack surgeries on him; 2) Dr. Newman testified that he can "authoritatively state" that Employee's L5‑Sl disc degeneration was not due to his injury, and there is no evidence to dispute this opinion.  Accordingly, regardless of the timeliness of Employee's claim on this issue, we conclude his LS‑Sl disc herniation was unrelated to his 1984 low back injury.  Therefore, we deny and dismiss Employee's claim for medical benefits based on the L5‑Sl herniation.

III.  Attorney's Fees and Costs

Employee has not successfully prosecuted his claim, and we have not awarded compensation benefits here.  Accordingly, we cannot assess attorney's fees and costs under either AS

23.30.145(a) or 145(b) against Defendant.  Therefore, Employee's request for these fees and costs is denied and dismissed.

ORDER

1.
Employee's claim for permanent partial disability benefits for hearing loss@ medical benefits for headaches, neck pain and the L5‑Sl disc herniation based oxi the April 7, 1984 injury is denied and dismissed.
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2.
Employee's request for actual attorney's fees and costs is denied and dismissed.

Dated at Anchorage, Alaska, this 20th day of December, 1988.

ALASKA WORKERS' COMPENSATION BOARD


Mark R. Torgerson, Designated Chairman


John H, Creed, Member


Deceased                

T.J. Thrasher, Member

MRT/jc/gl

if compensation is payable under teams of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Andy Mischenko, employee/applicant; v. Anglo Engergy, (Kodiak Oil field Haulers) (self‑insured) , employer/defendant; Case No. 407043; dated and filed " the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of December.  1988.

Clerk

Although this case was heard and decided by a three member panel, member T.J. Thrasher died on November 25, 1988, before the written decision was completed.
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