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ALASKA WORKERS COMPENSATION BOARD
P.O. Box 1149

                                                                                   Juneau, Alaska 99802




FILED With Alaska Workers'



                                                                  Compensation Board‑Anchorage                                                                                                                                                             

MARVIN OSBORNE,

DEC 21 1988


Employee,


          Applicant,

             V.

AIC/MARTIN J.V., INC.,                     





DECISION AND ORDER

                              Employer,                 





 Case No. 523739

          and

EMPLOYER'S CASUALTY COMPANY,

                                Insurer,

                                         Defendants.


We heard this claim for temporary total disability compensation, permanent partial disability compensation, medical benefits, compensation rate adjustment, penalty, interest, attorney's fees and costs in Anchorage, Alaska on August 22, 1988.  Attorney Michael J. Jensen represented the employee.  Attorney Michael A. Budzinski represented the employer and its insurer.  The record remained open at the conclusion of the hearing to allow the parties to take additional depositions and submit closing briefs.  The depositions were taken and transcripts submitted.  The employee and employer timely filed briefs which we received on September 16 and 19, 1988 respectively.  We closed the record on September 28, 1988 when we next met our receipt of the briefs.


The employee injured himself trying to lift half a crane cable drum spacer from atop a co‑worker on July 18, 1985.  His left shoulder hurt immediately but he continued working until September 23, 1985.  At that time he could no longer work despite using pain relievers like Motrin.  TO employer accepted his claim and paid temporary total disability compensation through June 2, 1986.  At that time the employer terminated the temporary total disability compensation (TTD) and paid permanent partial disability compensation.  It paid permanent partial disability compensation, based on a rating of 17% permanent impairment of the left arm, from June 3, 1986 through May 1, 1987.  The employee contends his entitlement to receive TTD compensation continued after June 2, 1986 through the present.
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ISSUES

1.
Whether the employee's current physical symptoms are all work‑related.


2.
whether the employee's work‑related physical condition entitled him to receive temporary total disability compensation after June 2, 1986.



3. 
Whether the employee's permanent impairment rating exceeds 17%.



4.
Whether the employee's chiropractic and acupuncture  treatments are compensable.



5.
The employee's correct temporary total disability compensation rate.


6.
Whether a penalty under AS 23.30.155 should be imposed.

CURRENT SYMPTOMS WHICH ARE WORK‑RELATED

AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood 11) , the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms.  This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  "(11n. claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id.  "Two factors deter mine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a Prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's
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Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Comes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine weather medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injure was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted act are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The employee testified his current disabling symptoms, which he believes all arise from his July 1985 injury, include; left shoulder pain and range‑of‑motion limitations, neck pain, low back pain, and numbness of the hands and feet.  The employer does not dispute the work‑related nature of the symptoms it believes are properly attributable to the accepted shoulder injury.  The undisputed symptoms are left shoulder pain, left shoulder range‑of‑motion limitation‑5' and neck pain.  The employer disputed the relationship of low back pain and extremity numbness to the July 1985 injury.  It is those symptoms which we must consider in sight of the statutory presumption of compensability and the evidence.


The employee testified that the injury took place when he used his left arm to pull heavy drum spacer off his co‑worker.  He stated he grasped the spacer with his left hand, grasped part of the crane's boom with his right hand for support, and pulled the spacer off his co‑worker.  He stated he immediately felt pain in his left shoulder.  The back pain and extremity numbness did not occur immediately.  He stated the extremity numbness did not occur until about a year after July 1985.


The employee's treating chiropractor, A.V. Guadagno, D.C., testified in his deposition that all of the employee's symptoms were related to the original July 1985 injury. (Guadagrio dep. at 12 and 15).  Griffith C. Miller, M.D., examined the           employee in December 1987 and May 1988. He   

testified that the employee's neck‑arid low back pain were related to the July 1985 injury. 

(Miller dep. at 19).  His testimony concerning his findings during his examinations of the employee, and the employee's complaints at those times, did not include any mention
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of the extremity numbness.  We find the testimony of Dr. Guadagno, combined with that of Dr. Miller concerning low back pain, links the employee's low back pain and extremity numbness to the July 1985 injury.  We find that testimony raises the presumption of compensability.


The employer introduced evidence to rebut the presumption of compensability in regard to the employee's low back pain and extremity numbness.  A medical report from the work site clinic, dated August 16, 1985, noted neither evidence nor complaint of low back injury, low back pain, or extremity numbness.  A report of an examination performed on September 26, 1985 by Leon D. Combs, M.D., the employee's original treating physician, also had no mention of low back or extremity numbness findings or complaints.


John A. Munneke, M.D., examined the employee in February 1986 at the employer's request.  His March 5, 1986 report noted no significant low back pain complaints and had no mention of extremity numbness.  X‑rays disclosed moderate dorsolumbar vertebral degeneration.  Based on the absence of complaints and examination results, however, Dr. Munneke concluded the employee had neither a neck nor a low back injury.  Dr. Munneke's ‑report also had total absence of complaints or findings relating to extremity numbness.  Dr. Munneke referred the employee to orthopedic surgeon Stephen B. Conner, M.D., for evaluation and treatment of the left shoulder injury.


Dr. Conner testified he examined the employee in April 1986, a second time in May 1986, and a third time in April 1987.  The employee did not complain of low back pain.  Dr. Conner believed the employee's shoulder injury also caused him to experience neck pain. (Conner dep. at 13).  The absence of complaints concerning low back pain and Dr. Conner's examination of the employee caused him to conclude that any low back pain the employee might now have would not be related to the July 1985 injury. (id. at 12).


Dr. Conner testified the employee also did not complain of extremity numbness until the April 1987 examination. (id. at

11). 
Dr. Conner testified numbness of both feet and both hands

could not be related to the July 1985 shoulder injury. (id. at 12).  He stated that numbness of all extremities could be indicative of some sort of peripheral neuropathy and the upper extremity numbness might be attributable to carpal tunnel syndrome.  Consequently, he recommended the employee consult a neurologist for nerve testing. (id. at 13).


We find the evidence from the work site clinic, Dr. Combs, Dr ' Munneke, and Dr. Conner is substantial evidence which rebuts the presumption that the employee's low back pain and extremity numbness are related to the July 1985 injury.  The presumption therefore drops out.  The employee must therefore prove
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by a preponderance of the evidence that the low back pain' and extremity numbness are related to the July 1985 injury.  If he does not, he may not rely on them to support his claim for temporary total disability compensation.  He may, of course, continue to claim compensation based on the undenied shoulder pain, shoulder ‑range‑of‑motion limitations, and neck pain,


We find the preponderance of the evidence does not support finding the low back pain and extremity numbness related to the 1985 injury. of all the physicians who examined the employee, only Dr. Guadagno found both the low back pain and extremity numbness related to the 1985 injury.  We found his testimony less reliable than the testimony contradicting his conclusions.  Dr. Guadagno claimed to have notes (which were never produced) supporting his recollection that the low back pain and extremity numbness both occurred by January 1986. Yet the employee, whose testimony about other  seemed reliable, testified numbness first occurred about a year after the July 1985 injury.


More disturbing though, was Dr. Guadagno's testimony that the extremity numbness was caused by "some sort of nerve root pressure" in the lumbar spine and "some neck problems as well." (Guadagno dep. at 20).  Yet, he offered no evidence to explain the source of the nerve ‑coot pressure.  He did not disagree with the conclusions of Drs.  Munneke, Conner, and Miller that spinal x‑rays of the employee revealed only normal amounts of degeneration associated with males of similar age. (Id. at 40).  He stated his radiological expert, Edward Lynch, D.C., found a moderate size osteophyte on the ninth thoracic vertebrae.  However, he also noted Dr. Lynch found no significant evidence of narrowing of the adjoining intervertebral disc space. (Id. at 34).  He also admitted that, even if there was a disc encroachment at that thoracic level, it would not cause numbness of the lower extremities. (Id. at 34).


Dr. Guadagno stated he did not believe the employee's diabetes was the cause of the extremity numbness although diabetes is known to cause such conditions. (Id. at 38).  He continued to describe the extremity numbness as a "temporary exacerbation', related to the July 1985 injury, and caused by pressure on the employee's nerves. (Id. at: 18, 20).

 We do not find Dr. Guadagno's testimony very enlightening or reliable.  The employee did not complain of extremity numbness to any other physician, except Dr. Conner in April 1987, including 


Dr. Miller whom he retained to examine him for purposes of rating his disability.  Dr. Conner's testimony, that upper and lower extremity numbness cannot be caused by a shoulder injury, is more credible than Dr. Guadagno's attempts to explain why it could be.  Coupled with the absence of numbness for a year after injury, and the unexplained absence of complaints to Dr. Miller, we find that any extremity numbness the employee may now experience is not
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related to his July 1985 injury.  Therefore, we will not consider the extremity numbness when determining whether the employee is disabled.



Both Dr. Guadagno and Dr. Miller found the employee's low back pain related to the July 1985 injury.  Dr. Guadagno attributed the pain to a lumbar sprain occurring in July 1985. (id. at 12).  Dr. Miller concluded the employee incurred ligament damage, in July 1985, which caused low back pain.  Dr. Guadagao explained the employee's lack of complaints about low back pain until January 1986, by stating that the shoulder injury pain "masked" the low back pain. (Id. at: 45).  That explanation strikes us as too facile and was also expressly rejected by Dr. Miller.  He testified that pain from a July 1985 low back injury would normally have been felt much earlier than January 1986. (Miller dep. at 26 and 30).  Dr. Miller concluded the employee's low back pain was related to the July 1985 lifting incident.  He reached that conclusion because he believed the employee had damaged low back ligaments and because he understood the employee complained of low back pain at the time of the July 1985 lifting incident. (Id. at 5 and 10).



We find, however, that the employee did not complain of his back pain until months after the 1985 lifting incident.  We find his description of how he braced himself during the lift inconsistent with much use of the low back to lift the drum spacer.  Dr. Combs, who was selected by the employee, noted no low back pain complaints in late September 1985.  We find, based on the evidence presented us, that the employee's low back pain is not related to the July 1985 injury.  Therefore, his low back pain (and previously discussed extremity numbness) will not be considered in determining disability.  We will only consider his shoulder injury and related neck pain.

TEMPORARY TOTAL DISABILITY COMPENSATION


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10), The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. in Phillips_Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D.  Alaska 1958) (quoting Gorman V. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940) , the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by ‑reason of his injury to work." The court explained:

‑6‑

 Marvin Osborne V. AIC/Martin J.V., Inc.


A claimant is entitled to compensation for temporary total disability during the period of 
 convalescence and during which time the claimant is unable to work, and the employer remains 
liable for total compensation until such time as the claimant is restored to the condition so far 
as his injury will permit.  The test is whether the claimant remains incapacitated to do work by 
reason of his injury, regardless of  whether the injury at some time can be diagnosed as a 
permanent partial disability.

17 Alaska at 666 (citations omitted) , In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated;

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding the claimant suffered a compensability, or more precisely, a decrease In earning capacity due to a work‑connected injury or illness.


In Bailey v. Liwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated; "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original).  The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kizid of work) , or partial (capable of performing some kind of work) . id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals. Rd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee.  Brunke v. Rogers & Babler, 714 P.2d 795, 801  

(Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985),


We found the employee's low back condition and extremity numbness were not work‑related.  The employee's entitlement to temporary total disability compensation after June 2, 1986 therefore turns on the affects of his shoulder injury.  Dr. Conner testified the employee suffered from a rotator cuff tear and tendinitis and acromio‑claviQuiar arthritis. (Conner dep. at 20).  He attributed shoulder pain, weakness, and range‑of‑motion restrictions, as well as left side neck pain, to the shoulder injure. (Id. at 21).  He concluded that even occasional lifting over shoulder level of more than 15 pounds, or any regular work above shoulder level, would exceed the employee's capacity due to the
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injury. (Id. at 22).  He also stated surgery on the shoulder might be required in the future. (Id. at 25).


Dr. Miller found the employee's shoulder range‑cf‑motion more limited, in December 1987, than did Dr. Conner in April 1987.  Dr. Miller found no reason to disagree with Dr. Conner's diagnosis, particularly since Dr. Miller had not seen x‑rays of the shoulder. (Miller dep. at 11) . He also agreed with Dr. Conner's estimate of above the shoulder lifting restrictions. (Id. at 16).


Dr. Conner believed the employee could return to work, after April 1986, based on a description of the employee's duties which included no regular use of the left arm above shoulder level and no lifting above shoulder level in excess of 10 pounds. (Conner dep. at 15‑17).  Those descriptions were consistent with a job analysis performed by vocational rehabilitation consultant, Robert M. Sullivan, on August 9, 1988, which Sullivan testified he prepared primarily through questioning of supervisor Michael Amodeo.  These descriptions were inconsistent with an earlier job analysis prepared by vocational rehabilitation consultant Cheryl A. Mallon on August l, 1988.  Mallon testified above the shoulder‑level lifting of more than 15 pounds was required based on her interviews of Jim Naylar, supervisor for Selger Rigging and Crane Service in Tulsa, Oklahoma.


David 0. Razle, a representative of the employee's union, testified the operation of a heavy crane requires the operator and his assistant (the oiler) to lift more than 15 pounds above the shoulder level when working on the crane's boom.  He testified that, based on his experience, Mallon's job analysis described the physical demands placed on a crane operator more accurately than Sullivan's.  He also stated the trend in crane operation is to eliminate the oiler position.


Michael C. Amodeo testified in his September 8, 1988 deposition that the denied for an operator of the employee's skill, and the desire to minimize compensation payments made by the self‑insured employer, would lead the employer to waive any lifting requirements otherwise placed on an operator. (Amodeo dep. at 10).  He also stated that above shoulder lifting would ordinarily be less than 15 pounds anyway. (Id. at 6).  Moreover, minimizing down time of a major piece of equipment like a heavy crane would lead the employer to muster as much help as necessary. (Id. at 7).  Amodeo stated, however, his personal knowledge of operating a heavy crane was based primarily of observation at the employer's work sites over two years. (Id. at 5).  He is the employer's supervisor for safety and workers' compensation. (Id. at 4).  He was neither a crane operator nor the one who would decide whether a crane operator would be hired by the employer. (Id. at 5 and 12).  He also testified, without explanation, that his efforts to put two
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injured employee's back to work as crane operators had failed. (id. at 14).


We find has had on the evidence above that the employee could not perform all the tasks of a heavy crane operator due to his shoulder injury and the neck pain it also causes him.  We find Sullivan's job analysis limited by a lack of first‑hand information concerning crane operation since those responsible for hiring and supervising crane operators (project managers and superintendents) were not contacted to determine the standards they enforce.  The testimony of Mallon, Razle, and the employee were similar in describing crane operator's job duties.


We find that since the employee could not return to his line of work, crane operation, from June 2, 1986 to the present that he has been temporarily totally disabled during that period.  The compensation paid as permanent partial disability compensation (from June 3, 1986 ‑ May 1, 1987) shall be recharacterized as temporary total disability compensation.  The employer shall pay temporary total disability compensation from May 1, 1987 and continuing while the employee continues to be temporarily totally disabled.


We have awarded the employee temporary total disability compensation and have found, in some previous claims, that permanent partial disability compensation need not be paid concurrently. See, for example, Fett v. Big State Equipment Co.. AWCB No. 86‑0308 (November 21, 1986).  However, since we hope the employee will be able to return to some type of employment iii the near future, we did consider the evidence submitted to establish a permanent impairment rating.


As the parties well know, the ratings of Dr. Conner in 1986 and Dr. Miller in 1987 varied widely.  Some of it may be attributable to the passage of time and some to the different parts of the body focused upon.  We have now separated the work‑related symptoms from those we found not related to the 1985 injury.  We believe a new examination and rating, based only on the shoulder injury and related neck pain, is needed to resolve the impairment rating question.


The employee's claim for additional permanent partial disability compensation is denied and dismissed at this time.  The parties shall, within 30 days of this decision and order, select another physician to examine the employee and render a permanent impairment rating.  The physician should be located in the Oklahoma area and, if necessary, given a copy of the salient portions of the AMA Guides.  If the parties cannot agree within 30 days, they shall then each submit a list of three physicians (with curriculum vitae) within the next 14 days.  We shall then select a physician from those recommended and direct that the evaluation be performed.  AS 23.30.095(e).

‑9‑

 Marvin Osborne v. ATC/Martin J.V., Inc.

MEDICAL BENEFITS

AS 23.30.095 (a) requires employers to pay for the treatment necessitated by the nature of "jury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "if the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super.  Ct.  Jan. 17, 1983), See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super.  Ct.  February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to he payable under subsection 95(a).  See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑ 0201 (July 15, 1981), aft'd 3AN‑81‑5623 (Alaska Super.  Ct.  June 30, 1982), aff1d Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op.  No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 86‑0009 at 5 (January 14, 1986) ; Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n. 5 (November 8, 1985).


We found the employee's low back and extremity numbness conditions were not work‑related.  Consequently, we must deny and dismiss his claim for medical treatment of those conditions,


Dr. Guadagno testified he also treated the employee's shoulder condition.  However, the employee's testimony and the other available evidence make clear Dr. Guadagno's treatments (chiropractic and acupuncture) have not improved the employee's condition or allowed him to return to work.  We find chiropractic and acupuncture are not reasonable or necessary and deny and dismiss the employee's claim for them.


We find Dr. Miller's charges for evaluating the employee's condition are more properly considered costs of prosecuting his claim.  As discussed in the section on costs, we expect Dr. Miller's charges to be submitted to the employer with a request for payment of reasonable costs.

COMPENSATION RATE

In 1985, when the employee injured himself, AS 23.30.220 read in part:


(a)
The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. it is the employee's gross weekly earnings minus payroll tax deductions.  The
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gross weekly earnings shall be calculated as follows:


(1)
The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.


(2)
if the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly  earnings for Qal CU atirig compensation by considering the nature the employee's work and work history.

 The employer paid compensation using the AS 23.30.220(a)(1) formula.  Adding the employee's 1983 and 1984 earnings, and dividing by 100, established a gross weekly earnings of $1,044.03.

   The employee seeks a higher compensation rate, under AS 23.30.220(a)(2), based on his at time of injury. in Phillips v.Nabors Alaska Drilling, 7      P.2d 457, 460 11.7 (Alaska 1987) the

court indicated that we should continue to use its "Johnson analysis" in determining whether AS 23.30.220(a)(2) should be used. Johnson v. RCA‑OMS, Inc., 681 P.2d 905 (Alaska 1984) and subsequent cases 2 supplied an analytical framework for applying AS 23.30.220 as it existed before amendment (effective January 1, 1984) resulted in the above‑quoted language.


In a recent case the court reiterated its holding in Johnson.

 if there is only a slight variance between wages at the time of injury and the average weekly wage arrived at under the formula prescribed by subsection (2) it would not be unfair to utilize the formula prescribed by subsection (2). In the  present case, ho ever, the apparent disparity 

between  Johnson's   military  salary and what he actually earned at the time 0 f his disability is so substantial that application of the subsection (2) formula clearly does not fairly reflect his wage‑earning capacity

Peck v. Alaska Aeronautical, Inc., 744 P.2d 663, 665 (Alaska 1987) quoting Johnson, 681 P.2d a@ 907.

1  We had begun to use the Johnson analysis for post‑1983 amendment claims.  See, for example, Bufton v. Conam Alaska, AWCB No. 87‑0163 (July 2,‑,‑1987).

2  Peck v. Alaska Aeronautical, Inc., 744 P.2d 663 (Alaska 1987) ; Briinke v. Rogers & Babler, 714 P.2d 795 ( Alaska 1986) ; State v. Gronroos, 697 P.2d 1047 (Alaska 1985) ; Deuser v. State, 697 P.2d 647 (Alaska 1985)v Johnson V. RCA‑OMS, Inc.., 681 P.2d 905 (Alaska 1984).
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Therefore, we first compare the employee's gross weekly earnings at the time of his injury 3 to those obtained using the AS 23.30.220(a)(1) formula.  Unless that comparison reveals a disparity between them that is so substantial that application of the subsection (a) (1) formula clearly does not fairly ‑reflect the employee's likely future earnings, the use of the subsection (a)(1) formula is appropriate.


Through his testimony and 1985 tax records, the employee established he earned $63,000.00 working for the employer during the ten months before his injury caused him to cease work.  Annualizing the $63,000.00 over the entire year, assuming continued employment barring injury, yields a gross weekly earnings at the time of injury of $1,453.85. We find the disparity between $1,044.03 and $1,453.85 so substantial that subsection (a) (2) must be used.


The employer's representative, Michael Amodeo, testified work would have been available to the employee throughout the period in question.  The testimony of the employee, Razle, and Amodeo established the employee had an excellent reputation as a highly skilled crane operator.  Projects performed by the employer requiring the services of crane operators during the 1986‑1987‑1988 time period included a project in Arizona, the Bradley Lake Hydroelectric project, and the Red Dog Mine project.  Ann Laughlin, the employer's accounting manager, testified at hearing about amounts paid the employee and other crane operators.  She submitted a schedule of amounts paid in 1985, 1986, and 1987.


The pay schedule, admitted as hearing exhibit 8, indicated the employee earned $63,468.59 from the employer (more than any other crane operator) in 1985 despite his injury.  In 1986‑, seven crane operators worked for the employer. in 1987, six worked for the employer.  Because the employee was the highest earning crane operator in 1985, and enjoyed an excellent reputation which Amodeo indicated would have aided him in obtaining work with the employer, we find the most reasonable estimate of his lost earnings comes from using the amount paid the highest earning crane operator in each year.


In 1986, W. Johnson earned $55,878.41 from operating cranes for the employer. in 1987, R. Clark earned $84,249.33. As previously noted, the employee's annualized 1985 earnings from the employer were $75,600.00. Averaging the three amounts and dividing by 52 weeks ($215,727.00 ‑.' 3 ‑ 52) yields an average weekly


3
Unlike Peck, there is no dispute that the employee's injury and disability for which he seeks compensation both occurred in the same year (1985).  We therefore compare his 1985 earnings to the 1983 and 1984 earnings used in subsection (a)(1).
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earnings of $1,382.87. We find that amount fairly estimates the employee's lost earnings due to injury, We find, using the 1985 weekly Compensation Rate Table for a married employee with three dependents, that the correct weekly compensation rate is $745.70. The employer shall pay temporary total disability compensation at that weekly rate.

PENALTY

A written controveriation notice filed in a timely manner normally protects an employer from imposition of a penalty under AS 23.30.155(e). However, if found to have been based on insufficient evidence, a controversion notice may be found invalid.  A penalty under AS 23.30.155(e) may then he assessed.  Wynn v.Flying B Inc., AWCB No. 88‑0052 (March ll 1988); Wheeler v. Ambler Exploration, Lnc., AWCB No. 83‑0195 (July 19, 1983).  The employee contended the May 1986 report of Dr. Conner, upon which the employer based its controversion of further TTD compensation, was insufficient evidence to support a controversion.


Dr. Conner testified, however, that he found the employee's shoulder condition in May 1986 permitted return to work. (Conner Dep. at 28).  We find, therefore, that Dr. Conner's May 1986 report documenting his findings and releasing the employee from his care was correctly interpreted by the employer as indicative of a conclusion by Dr. Conner that the employee could return to work despite permanent shoulder impairment.  We find the report formed a sufficient basis for controvert‑Ins payment of further TTD compensation.  The employee's claim for a penalty award under AS 23.30.155(e) is denied and dismissed.

ATTORNEY'S FEES, COSTS, AND INTEREST

The employer controverted payment of temporary total disability compensation in any amount after June 2, 1986.  It also controverted payment of temporary total disability compensation at a rate in excess of $593.97 per week.  The employee retained an attorney who successfully prosecuted his claim for temporary total disability compensation fr June 3, 1986 and continuing at a weekly rate of $745.70. I employer shall therefore pay the employee's attorney a stat cry minimum attorney's fee based on the full amount of temporary total disability compensation awarded for the period from June 3, 1986 and continuing and on the difference between the weekly amount of $593.97 paid before June 2, 1986 and the $745.70 weekly rate awarded here.  AS 23.30.145(a). The employer shall also pay interest at the legal rate of 10.5% per year on the compensation awarded for the period from May 2, 1987 and continuing.
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An unsworn hand‑written schedule of the employee's claimed costs is in our file, without proof of service on the employer.  The employee shall therefore submit the schedule to the employer  for review.  If the employer objects to payment of the costs, the employee may submit a claim for reimbursement supported by a sworn  statement of costs to us.  The employee's present claim for reimbursement of costs is denied and dismissed.

ORDER

1.
The employer shall pay temporary total disability compensation, at a weekly rate of $745.70, for the period from September 24, 1985 through the present and continuing while the employee remains temporarily totally disabled.  The employer may offset temporary total disability compensation already paid at a lesser weekly rate and permanent partial disability compensation paid from June 3, 1986 ‑ May 1, 1987 from the compensation awarded.


2.
The employer shall pay interest, at the legal rate of 10.5% per year, on the compensation paid for the period from May 2, 1987 and continuing.


3.
The employee's claim for medical benefits, consisting of treatment of his low back pain and extremity numbness conditions as well as chiropractic or acupuncture treatment of his shoulder condition, is denied and dismissed.  The employer shall continue to pay for reasonable and necessary medical treatment of the employee's shoulder injury and related neck pain.  The employer and the employee shall, within 30 days of the issue date of this decision and order, select another physician to examine the employee and render a permanent impairment rating of his shoulder and neck.  The physician shall be located in the Oklahoma area and, if possible, familiar with the use of the AMA Guides to the Evaluation of Permanent Impairment.  At the least, a copy of the salient sections of the Guides must be available to the physician. if the employer and employee cannot agree on a physician, each must submit to us a list: of three physicians (with appropriate professional vitae) within the next 14 days. we will then choose a physician from the six suggested.  The employer shall pay the cost of this additional examination.
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  4. The employee's claim for additional permanent partial disability        

compensation is denied and dismissed.


 5. The employee's claim for imposition of an additional 

    compensation penalty, under AS 23.30.155(e), is denied and dismissed.


Dated at Anchorage, Alaska, this 21st day of December 1988.

ALASKA WORKERS' COMPENSATION BOARD


Paul F. Lisankie, Designated Chairman


John H. Creed, Member


Deceased

T.J. Thrasher, Member

PFL:gl:er

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a Party interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Marvin Osborne, employee/applicant; v. AIC/Mart" J.V., Inc., employer; and Employer's Casualty Company, "surer/defendants; Case No. 523739; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st day of December 1988.

clerk

