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We heard this claim in Anchorage, Alaska on July 22, 1988.  Attorney Chancy Croft represented the attorney.  Attorney James M. Bendell and legal assistant Tami Burrell represented the employer and its insurer.  The record closed at the end of the hearing.


In a previous decision and order1, following an October 3, 1986 hearing, we found the employee had not failed to mitigate his damages and ordered the insurer to pay temporary total disability compensation it had suspended.  In that decision we also pointed out that the circumstances of the claim suggested that the appropriate focus of inquiry appeared to be the existence of permanent disability rather than lack of cooperation with vocational rehabilitation.


At this hearing the insurer renewed its request that the employee be found uncooperative with rehabilitation efforts and ordered to forfeit temporary total disability compensation paid from February 24, 1988 and continuing.  The employee opposed that request and sought an order finding him permanently totally disabled.

________________


1Bodkin v. Pioneer Oilfield Services, AWCB No. 86‑0276 (October 20, 1986).
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ISSUES

1.
The employee's entitlement to temporary total disability compensation, permanent total disability compensation, and permanent partial disability compensation after February 24, 1988.


2.
The employee's entitlement to receive temporary total disability compensation while suffering from the effects of a 1987 myocardial infarction (heart attack),


3.
The employee's entitlement to a higher compensation rate based on the value of fringe benefits, room and board received at the time of injury, and the general upward trend of wages during the period from 1979 to date.

SUMMARY OF EVIDENCE

As agreed at hearing, we relied upon the record from the previous hearing and the contents or our earlier decision and order.  We also relied upon the depositions of the employee, vocational rehabilitation consultant Richard Stone, William P. Mayer, M.D., and Providence Hospital records custodian, Myrna Samuelson.  The parties also agreed not to object to the consideration of all the voluminous medical records contained in the employee's claim file.


The parties also stipulated to certain facts.  They stipulated the employee suffers from a permanent impairment due to a work‑related back injury.  They agreed the employee was permanently disabled as a result of the back injury.  The parties agreed the employee was not a "vested" member of his union.  They also stipulated that the record contained no breakdown of the value of room and board received by the employee at the time of injury.


Vocational rehabilitation counselor Richard Stone testified he began working with the employee in March 1987, (Stone dep., P. 6).  A vocational rehabilitation evaluation was completed by April 1987.  (Id. at 7).  It revealed the employee had below average intelligence, functioned at an academic level between fifth and sixth grade, and moved at an extremely slow pace.  The employee also revealed he did not like to work with people. (Id. at 10).


Stone obtained physical capacity information about the employee from his treating orthopedic surgeon.  The doctor indicated the employee was able to sit for up to one‑and‑a‑half hours, stand for half an hour or less, and tolerate "sedentary" work for three to four hours per day. (Id. at 11).  Based on the severe physical restrictions and lack of potential for retraining, Stone attempted to identify nonskilled and primarily sedentary jobs.  After a period of time for recovery from a heart attack, Stone placed the employee in an unpaid, volunteer position in a print shop for purposes of work hardening. (Id. at 12).  Dr. Voke, the employee's treating orthopedic surgeon, approved the position 
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for the employee's participation based on a job analysis prepared by Stone. (Id. at 13).


The placement ended after about a month‑and‑a‑half due to a lack of work. (Id. at 18 ) As part of his standard procedure, Stone talked to the supervisor at the print shop as well as potential employers with whom the employee had job interviews. (Id. at 22).  Based on those conversations, Stone concluded the employee didn't seem interested in working. (Id. at 16, 18, 21, 23, and 29).  Stone also stated the employee's "minimal compliance" with rehabilitation efforts also indicated unwillingness to work. (Id. at 36).


Stone admitted the employee was limited by the fact that he had no formal education, no transferrable skills, and no ability to obtain additional skills in a new area through any means other than a short‑term, on‑the‑job program.  (Id. at 44).  He also stated he did not know if Dr. Voke would release the employee to any full‑time work.  Stone believed it was inappropriate and only attempted to place the employee in a half‑time position.  Stone believed the employee was vocationally stable because he could work half‑time. (Id. at 47),


Stone testified the statements the employee made to potential employers about his physical condition and physical capacities were true.  (Id. at 50).  It was also true that Dr. Voke had performed a CAT scan of the employee's back which revealed spinal stenosis and a possible future need for a fourth surgery.  (Id. at 51).  But Stone continued to maintain that the employee had "sabotaged" sorne reasonable job placements by mentioning his overall physical condition and ability to work. (Id. at 36).  As an example Stone stated the employee, by bringing up his heart attack, clearly attempted to keep from being hired by describing a condition "irrelevant" to the job. (Id. at 54).


William P. Mayer, M.D., a cardiovascular disease specialist, stated he treated the employee since July 1987. (Mayer dep., P.5).  Based on exercise tests, last performed on February 23, 1988, he concluded the employee continues to be moderately impaired.  (Id. at 7).  The employee continues to have chest pain (angina pectoris), has coronary artery disease, and had a previous heart attack.  Dr. Mayer stated he had no knowledge of any recurrence of the employee's lymph gland cancer.  (Id. at 9).  He was aware the employee had had three back surgeries and three "node resections."  (Id. at 12).

COMPENSATION AFTER FEBRUARY 24, 1988

The insurer controverted the payment of temporary total disability compensation after February 24, 1988 based on the employee's failure to cooperate with vocational rehabilitation.  It
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also contends the employee should be found permanently partially disabled under the rationale of Seymour  v.  RCA/OMS, Inc., AWCB No. 86‑0282 (October 27, 1986); aff'd 3 AN‑86‑14759 (Alaska Super.  Ct., October 28, 1987).


In our Previous decision and order on this claim, we noted the employee's 1979 injury occurred before the effective date of AS 23.30.041.  That vocational rehabilitation subsection expressly provides for payment of temporary disability compensation "throughout the rehabilitation process" under subsection 041(g), and also expressly states that the compensation may be forfeited if an employee "fails to cooperate with the rehabilitation provider." AS 23.30.041(h).


Prior to subsection 04115 effective date, temporary total disability compensation was payable to an employee with an unscheduled disability while undertaking an approved vocational rehabilitation program, Bignell v. Wise Mechanical Contractors, 651 P.2d 1163, 1168 (Alaska 1982).  Based on cases involving the requirement to mitigate damages2, however, we found that under certain circumstances non‑cooperation with vocational rehabilitation could represent a failure to mitigate damages justifying termination of temporary total disability compensation.  Eidson v. Houston Contracting Co., AWCB No. 82‑0141 (June 23, 1982).  It was that line of cases which we relied upon in our earlier decision and order when we found the employee had neither failed to mitigate his damages nor filed to cooperate with vocational rehabilitation.


Because of the different standards involved, due to the much more focused expectations contained in subsection 041, we believe activities which would clearly constitute failure to cooperate with a rehabilitation provider may fail to constitute sufficient evidence for finding a failure to mitigate damages.  While we do not expect many claims based on 1979 injuries to be the basis for current vocational rehabilitation efforts, we wish to state clearly that this analysis of such a claim is not to be misconstrued as enunciating standards applicable to rehabilitation under subsection 041.


In our earlier decision and order, we noted the significant periods following the employee's injury when no vocational rehabilitation was attempted.  We also stated that it appeared appropriate to consider the existence of permanent disability rather than focus on mitigation of damages.  It seems, however, that the insurer chose instead to focus on the portions of the decision and order which discussed deficiencies in the evidence offered to prove

__________________


2Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 184‑185 (Alaska 1978);  Phillips Petroleum Company v. Alaska Industrial Board, 17 Alaska 658 (Alaska 1958).
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the employee's failure to mitigate damages.  It appears the insurer read our decision and order (consistent with one hearing participant's observation) as setting up a number of "hoops" which, once gone through, would and should justify termination of temporary total disability compensation.  That was not our intention and, unfortunately, resulted in more time and expense for rehabilitation litigation rather than the hoped for resolution of the employee's claim.


Based on the evidence it is plain that vocational rehabilitation consultant Stone worked very hard at placing the employee in the few available jobs he could find which seemed to be consistent with the employee's extremely limited physical capacity.  It is also clear that the employee was not an easy client with which to work.  However, we must keep in mind the employee's severe physical and vocational restrictions when determining whether he is permanently totally disabled despite the rehabilitation efforts (as he claims) or only permanently partially disabled (and overpaid compensation due to failure to mitigate damages) because he has not obtained part‑time employment.  We find, based on the evidence, that those restrictions include:


1.
Age ‑ the employee is 62 years old.


2.
Education ‑ although he somehow obtained a GED, the employee only completed sixth grade and test results indicated a 5.2 grade skills level.


3.
Work history ‑ heavy labor, culminating in work since 1964 as a union‑dispatched heavy equipment operator.


4.
Inability to retrain ‑ lack of educational base and "transferrable" skills rendering anything other than on‑the‑job training impractical.


5.
Inability to work full time ‑ vocationally stable only for half‑time employment.


6.
Physical restrictions ‑ cannot sit, stand, or walk more than one hour at a time.3

7.
Health ‑ back injury resulting in three back surgeries, development of spinal stenosis (revealed by 1988 CAT scan) possibly necessitating future sur ry.  Heart attack in 1987 with continuing angina pectoris, lymph and cancer in remission after radiation therapy and lymph node resections.


The critical ques ion is whether the employee has a possibility of employment, within his restrictions, which is not "odd

___________________


3Based on his treating physiQian's, Dr. Voke, report dated April 15, 1988.  Douglas G. Smith, M.D., examined the employee in May 1985 at the employer's request.  He found the employee's capacities of sitting for 20 minutes and standing for 10 minutes "probably compatible (sic)" with the diagnosis.  (Smith report dated May 24, 1985).
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lot" employment.  If only "odd lot" employment is possible, then he is permanently totally disabled despite any earnings he might obtain and any failure to seek and obtain such employment is justifiable.4  If other than "odd lot" employment is available, his permanent disability is partial rather than total in nature and a failure to obtain such employment might represent failure to mitigate damages.


In describing the "odd lot" doctrine adopted in J.B. Warrack v. Roan, 418 P.2d 986 (Alaska 1966) the court noted that total disability means "inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist."  The court went on to quote Justice Cardozo's opinion " Jordan v. Decorative Co., 130 N.E. 634, 635‑36 (New York 1921) which described "odd lot" employment:

He [the plaintiff] was an unskilled or common laborer.  He coupled his request for employment with notice that the labor must be light.  The applicant imposing such conditions is quickly put aside for more versatile competitors.  Business has little patience with the suitor for ease and favor.  He is the "odd lot" man, the "nondescript in the labor market."  Work, if he gets it, is likely to be casual and intermittent . . . . Rebuff, if suffered, might reasonably be ascribed to the narrow opportunities that await the sick and halt.

Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 187 (Alaska 1978) (citations omitted).


Hopefully, employment practices " the United States have become more enlightened than those existing in 1921.  However, the court in J.B. Warrack found the employee permanently totally disabled using the "odd lot" doctrine.  The employee, a carpenter, could only perform extremely light work due to his injury.  He had a fourth grade education.  The court found the employee was qualified by reason of education, experience, and physical restrictions only for odd jobs which were not physically taxing.  J.B. Warrack, 418 P.2d at 988.


In a recent decision and order, Sulkosky v. Morrison‑Knudsen, AWCB No. 88‑0114 (May 3, 1988), our southeast panel concluded an injured logger was permanently totally disabled under the "odd lot" doctrine.  The injured, 45‑year‑old employee dropped out of high school, had three back surgeries between 1974 and 1983, and had been off work since October 1982.  He could sit for half an hour at a time up to three hours per day, stand for half an hour at a time up to two hours per day, and walk half an

___________________


4J.B. Warrack Co. v. Roan, 418 P.2d 986, 987‑88 (Alaska 1966),
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hour at a time up to three hours per day.  His lifting restriction was 20 pounds on an occasional basis.


Based on the employee's limitations the panel found he could not return to full‑time employment.  That inability to work full‑time, coupled with the need to alternate standing, sitting, and walking, represented a severe disadvantage to obtaining employment.  The panel found the employee an "odd lot" employee entitled to receive permanent total disability compensation.5

We find the employee nearly an archetypical example of the "odd lot" employee.  He is indisputedly limited to seeking part‑time employment which requires no education or skill, very limited lifting or carrying, and the freedom to alternately stand and sit.  Those restrictions alone, we believe, would keep the employee from successfully functioning as a kitchen helper, McDonald's dining room attendant, or Bobcat operator (three positions Stone mentioned as suitable).  Moreover, until his injury, the employee was able to work around his somewhat gruff manner and personal dislike of working "with people." Now that his injury drives the decision to focus on service‑type employment, his personality and "dislike" of people are additional (pre‑existing) constraints which we find cannot be either overlooked or easily changed.


While we find the employee's status to be consistent with that generally characterized as "odd lot", we do consider the insurer's argument that some present day employers of unskilled workers (such as McDonald's) are not necessarily "casual and intermittent" as Justice Cardozo wrote in Jordan.  Looking only at the nature of the employer's business, employment at McDonald's is not intermittent or undependable.  However, the court noted in J.B. Warrack that total disability results where the employee's services are restricted to those which are so limited in "quality, dependability or quantity" that a reasonably stable market for them does not exist.  The employee here is able to offer a prospective employer only those low‑quality (unskilled), low quantity (part‑time), undependable (due to health constraints) services the court recognized as "odd lot."  With due respect to Stone, we find it extremely unlikely that the employee could obtain and retain stable part‑time employment given his handicaps.

____________________


5
In commenting on Sulkosky's motivation to seek low‑paying work ($6.00/hour), the panel noted that permanent partial disability compensation (capped at $60,000.00) based on the difference between his high pre‑injury earnings and the low after‑injury earnings would be exhausted within 73 weeks.  For a 45‑year‑old worker, the panel considered the result would represent a powerful economic disincentive.  Due to his greater age and lower pre‑injury earnings, we note the employee here faces a similar but less powerful disincentive.
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We conclude, therefore, that the employee has been limited to "odd lot" employment due to his injury.  We find the restriction to "odd lot" employment justified the actions the insurer now asserts as representative of a failure to mitigate damages.  The insurer's petition for forfeiture of temporary total disability compensation after February 24, 1988 is denied and dismissed.  The insurer shall pay the employee permanent total disability compensation from February 24, 1988 forward6 but may offset the temporary total disability compensation previously paid during that period.

ENTITLEMENT TO TEMPORARY TOTAL DISABILITY COMPENSATION

AFTER HEART ATTACK

The insurer paid temporary total disability compensation to the employee throughout 1987.  It now contends the employee was not entitled to receive that compensation during a period in 1987 (from June 7 through July 29) while he was suffering from the effects of a heart attack.  Cited on that point was our decision and order in Jenkins v. Sheffield Enterprises, Inc., AWCB No. 86‑0028 (January 22, 1986).  We find, however, that the decision in Jenkins does not support the result sought by the insurer here.


Jenkins injured her back and, while receiving temporary total disability compensation, suffered a stroke.  We did not terminate her right to receive temporary total disability compensation immediately after the stroke.  Rather, we found based on the available facts that had the stroke not occurred, she would have continued to be temporarily totally disabled due solely to her back condition for an additional year.  We therefore awarded Jenkins temporary total disability compensation for nearly a year after the occurrence of the stroke.  Jenkins at 10 and 11.


The employee's underlying entitlement to receive temporary total disability compensation throughout 1987, based on his back injury, was not disputed.  We find, based on Jenkins, that the employee was entitled to continue to receive temporary total disability compensation while recovering from his June 1987 heart attack.  The insurer's request for an order finding compensation overpaid during the 1987 heart attack recovery period is denied and dismissed.7
____________________


6We do not find Seymour v. RCA/OMS, Inc., AWCB No. 86‑0282 (October 27, 1986) inconsistent with this result.  The panel in Seymour found she was primarily disabled by pre‑existing diseases exacerbated by morbid obesity and had over an extended period failed to cooperate with vocational rehabilitation under AS 23.30.041(h).  Neither finding is made here.


7We also considered Boga v. Municipalitv of Anchorage, AWCB


(Footnote Continued)
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COMPENSATION RATE INCREASE

The employee seeks an increased compensation rate based on the value of fringe benefits received, the value of room and board received at his work site, and an upward adjustment based on the general increase in wage rates during the period from 1978 to 1988.


In a number of cases we have been asked to award higher compensation rates based on the value of fringe benefits in accordance with Ragland v. Morrison‑Knudsen, 724 P.2d 519, 522‑523 (Alaska 1986).  Where the employee has not "vested" his fringe benefits, however, we have found the benefits are not "wages" and denied requests to include their value in the compensation rate. Earlywine v. Lutak Construction and Stevedoring, AWCB No. 88‑0198 (July 29, 1988);  Rock v. Wilder Const. Co., AWCB No. 87‑0292 (November 20, 1987);  Gray v. Morrison‑Knudsen Co., AWCB No. 87‑0212 (September 10, 1987), Pulley v. Arctic Slope/Wright Schuchart, AWCB No. 87‑0047 (February 25, 1987)  The employee stipulated his fringe benefits were not vested.  We accept the stipulation and find he was not vested.  8 AAC 45.050(f)(4).  We decline to adopt a different standard at this time.  The employee's claim for inclusion of his fringe benefits is denied and dismissed.


The employee also sought inclusion of the value of room and board he received at his work site.  The employee stipulated, though, that he had no evidence of the value of the claimed room and board.  He merely testified that, in his opinion, the value was $15.00 ‑ $20.00 per day.  As the insurer noted at hearing, we have previously found an employee seeking a rate increase based on room and board, bears the burden of proving the values involved.  Stites v. Northland Maintenance Co., AWCB No. 85‑0113 (May 3, 1985).  In Barr v. Arctic Slope/A.G.G.C. J.V., AWCB No. 88‑0042 (March 1, 1988) we denied a request similar to the one here because we found no evidence of the cost to the employer, or costs to the employee of alternative sources.  We find that the employee's unsubstantiated opinion of the values involved, without more, constitutes

____________________

(Footnote Continued)

No. 87‑0144 (June 26, 1987) but are not sure it would apply here, Boga, and cases it cites, refer to independent intervening causes of disability arising from intentional conduct rather than disease.  We are not, for example, convinced that an injured employee who cannot participate in vocational rehabilitation for a week due to the flu would not be entitled to receive compensation while confined to bed.  However, the employee’s heart attack here did not add any material restrictions to those already present due to the underlying back injury.  Boga and related cases involved increased disability.  We find no evidence of increased disability due solely to the heart attack.
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insufficient evidence to determine the values he seeks to have included, We find he has failed to prove the point and therefore deny and dismiss his claim for inclusion of the value of room and board.


Finally, the employee seeks an increased compensation rate based solely on the general increa

se in wages paid between 1978 and

1988.  We take official notice of the 1978 Alaska average weekly wage ($456.00) and that of 1988 ($547.00) as published by the Alaska Department of Labor.  The employee argues the 20% increase in the average weekly wage justifies an equal increase in his compensation rate since it is based on 1978 earnings.


We note first that there is no cost‑of‑living provision built into the Alaska Workers' Compensation Act.  Consequently, we are aware of the difficulties imposed on long‑term disabled workers through inflation‑caused erosion of compensation payments.  There is no doubt that the employee's $303.13 per week compensation payment buys less today than it did in 1978.  However, we are not free to disregard the desires of the legislature as expressed through the absence of certain provisions in our Act.


The employee's claim, while nine years old, has never had a determination of compensation rate.  Consequently, we do not find the employee's present claim for calculation of a permanent total disability compensation rate barred due to a previou5 determination of a temporary total disability compensation rate. See, e.g., McKean v. Municipality of Anchorage, AWC8 No. 86‑0211 (August 13, 1986).  However, in discussing whether a given temporary total disability compensation rate determined under AS 23.30.220 is fair, the court has established the necessity of showing a substantial variance between the average weekly wage at time of injury and that computed using AS 23.30.220(2) Since both permanent and temporary total disability compensation are determined using AS 23.30.220, we believe the employee here (as the party seeking the increase) 9 also bears the burden of proving the unfairness of utilizing AS 23.30.220(2) to establish his compensation rate.

We find the employee has failed to carry his burden of

proof. 
He offered no evidence that his wages at time of injury

varied
substantially from those 1978 wages used to compute his

compensation rate.  Unlike the case in Peck v. Alaska Aeronautical,

8Peck v. Alaska Aeronautical, Inc., 744 P.2d 663 (Alaska

1997);
Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457

(Alaska
1987), Brunke v. Rogers & Babler, 714 P.2d 795 (Alaska

1986);
State of Alaska v. Gronroos, 679 P.2d 1047 (Alaska 1985);

Deuser
v. State of Alaska, 697 P.2d 647 (Alaska 1985); Johnson v.

RCA‑OMS, Inc., 682 P.2d 905 (Alaska 1984).


9
Olson v. AIC/Martin J.V., AWCB No. 88‑0254 (September 29, 1988).
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Tnc. , 744 P.2d 663, 666 (Alaska 1987) , the employee's injury and the disability for which he now receives compensation both occurred simultaneously in 1979.  The disability continued unabated to date.  Consequently, there is no demonstrated, reliable long‑term earning history indicating significantly higher earnings after 1978.  The employee also offered no specific evidence that his weekly earnings would have increased after 1978.  We find, therefore, that the employee's compensation rate established using AS 23.30.220(2) is act unfair.  His claim for an increased compensation rate is denied and dismissed.

ATTORNEY'S FEES

The insurer controverted the payment of temporary total disability compensation for the heart attack recovery period from June 7 ‑ July 29, 1987. it also controverted payment of temporary total disability compensation from February 24, 1988 on and payment of any permanent total disability compensation.  The employee retained an attorney who successfully prosecuted his claim for temporary total disability compensation for the June 7 ‑ July 29, 1987 period and for permanent total disability compensation from February 24, 1988 and continuing.  The insurer shall therefore pay the employee's attorney a statutory minimum attorney's fee based on the compensation awarded after controversion.  AS 23.30.145(a).
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ORDER

1.
The insurer shall pay the employee permanent total disability compensation from February 24, 1988 and continuing.  Temporary total disability compensation paid from February 24, 1988 to date may be offset against: the permanent total disability compensation awarded.


2.
The insurer's petition for an order finding an overpayment of temporary total disability compensation, based on payment during periods when the employee suffered the acute effects of a heart attack or failed to cooperate with vocational rehabilitation, is denied and dismissed.


3.
The employee's claim for an increased compensation rate is denied and dismissed.


4.
The insurer shall pay the employee's attorney a statutory minimum fee based on the compensation awarded in paragraph one above and the value of the compensation found not to have been overpaid in paragraph two above.


Dated at Anchorage, Alaska, this 30th day of December 1988.

ALASKA WORKERS' COMPENSATION BOARD

@a) za _@@ 69@dzlw_i@

Paul F. Li5ankie, Designatea ChalrmaiT_

Dc

Unavaiilable for signature

David W. Richards, Member

PFL:er

if compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superioz‑ Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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CERTIFICATION

I hereby certify that the foregoing is a full, ‑true and correct copy of the Decision and Order in the matter of Albert Bodkin, employee/applicant; v. Pioneer Oilfield Services, Inc., employer; and Providence Washington insurance Group, insurer/defendants; Case No. 100776, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this Mrh day

of   December  r 1988.
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