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ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512                                                                                                                       Juneau, Alaska 99802

JAMES NEWMAN,

FILED with Alaska Workers'




Compensation Board‑Juneau


Employee,

WHITESTONE LOGGING,

DEC IO 1988


Employer,

              and


DECISION AND ORDER




AWCB Nos. 605694 &

ALASKA TIMBER INSURANCE 711014 EXCHANGE,

                                  Insurer,

                                          Petitioners,)

V.

STATE OF ALASKA, SECOND INJURY FUND,




Respondent.


Petitioners' claim for reimbursement by the Second Injury Fund (SIF) I was heard in Juneau, Alaska on 20 October 1988.

AS 23.30.205(a) provides .

If an employee who has a permanent physical impairment from any cause or origin incurs a subsequent disability by injury arising out of and in‑ the course of his employment resulting in compensation liability for disability that is substantially greater by reason of the combined effects of the preexisting impairment and subsequent Injury or by reason of the aggravation of the preexisting impairment than that which would have resulted from the subsequent injury alone, the employer or his insurance carrier shall in the first instance pay all awards of compensation provided by this chapter, but the employer or his insurance carrier shall be reimbursed from the second injury find for all compensation payments subsequent to those payable for the first 104 weeks of disability.

 James Newman v. Whitestone Logging

Petitioners are represented by attorney Thomas J. Slagle. Richard G. Austerman, Administrator, represented the SIF.  The record was closed at the conclusion of the hearing. 

 
Upon examining of the documentary evidence of record, we determined that we had insufficient information to understand the facts surrounding Employee's return to work after his injury. on 8 November 1988 we wrote Petitioners that we were re‑opening the  record.  We requested that Petitioners provide us additional information.  On 16 November 1988 Petitioners' attorney wrote us  and provided some inform 'on ' including excerpts from Employee's deposition.  On 18 November 88 Designated Chairman Lair met with Mr. Slagle and Mr. Aust rman to discuss our need for information.  On 28 November 1988 we wrote to Employee concerning the verification of certain information about his post‑injury employment and about his medical record.  By copy of that letter to Mr. Slagle and Insurer we requested a copy of Employee's deposition and any other available information about Employee's return to work.  On 16 December 1988 Mr. Slagle informed Designated Chairman Lair by telephone that he believed we were improperly acting as an advocate, that he declined to release any more information, and that he would state his position in writing.  Instead, Mr. Slagle submitted a copy of Employee's deposition on 19 December 1988.  We closed the record on 20 December 1988 after Employee, as requested, contacted Workers' Compensation Officer Betty Johnson by telephone.


Employee sustained a broken left leg (mid‑shaft fracture of the tibia and fibula) 7 April 1986 while working for Employer. Employee was originally treated by Lenart Ceder, M.D., an orthopedic surgeon in Juneau.  Petitioners accepted the claim and paid disability compensate


Dr. Ceder set the fractures and put Employee's leg in a cast on the day of the injury.  The cast did not hold the bones in place however, so an external fixation devise (fixator) was substituted for the cast. (Cedr notes and operative report, 29 April
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1986.) 2 About six weeks after the accident, Dr. Ceder noticed that Employee had also suffered an undisplayed fracture on the medial malleolous, (the bottom end of the tibia where it forms a part of the ankle.)


In July 1986 Employee returned to his home in Newport, Washington and came under the care of William Shanks, M.D., an orthopedic surgeon.  On 9 September 1986 the fixator was removed.  In October 1986 Dr. Shanks reported that Employee had loss of motion and weakness in his ankle. (Shanks chart note, 28 October 1986.)      


Employee attempted to return to work as a timber cutter for about two weeks in December 1986.  He worked for Cliff Ackerman, Inc., at a logging operation near his home in Washington.  Employee testified he went to work for Ackerman to See how his leg was, and that "It just wasn't ‑ready." (Employee Dep. pp. 29‑30.) Employee also stated "I had quite a bit of trouble because my leg was not built up to it." He testified he discontinued the employment because he was not physically able to do the work. (Employee dep. pp. 40‑41.) Dr. Shanks reported the loss of motion in Employee's ankle was the main disability.  Dr. Shanks also stated that Employee was getting increased motion in his ankle with exercises, but he was not yet able to return to work. (Shank letter, 23 December 1986.)


On 10 February 1987 Employee went to work for Tuxekan Logging, a logging outfit insured by insurer.  On the same day, Dr. Shank wrote Insurer:

 (Employee]   is presently working in the  ketchikan area as a logger.       if he has any

 difficulties with his leg in that area he will  get f ollow up.  He then will be returning to

 Whitestone had his original injury,  and he owup with is [sic] original  attend n in that area. He 

was  getting well at the time that he  left  to Alaska.  He was not

 
2The  device, which is apparently not surgically implanted, was affixed to Employee's leg by using screws to attach it to the tibia, above and below the fracture site. 
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having any particular pain in the leg, although continued to show some limitation of ankle motion."

(Shanks letter, 10 February 1987.)


On 10 March 1987 Employee returned to Whitestone Logging.  He completed a health questionnaire for Employer of March 10th, and began cutting the following day.  Part of the questionnaire provides space for the employee to indicate if he had certain diseases  and injuries.  Employee marked "yes" he had broken bones. He  marked "no" he did not have ankyloz;is of joints, and "no" he did not have arthritis or rheumatism.  In another part of the f orm Employee responded "yes" h had been hospitalized in April 1986 for a broken leg, broken ankl: and ribs.  Employee also indicated he had a pending disability claim "for leg and ankle broken April 7‑86."


At his deposition Employee was asked about his return to work for Employer.  Employee testified as follows:


Q.
Did you talk to Dr. Shank about going back up to the Juneau area to  


work ‑‑ or Hoonah area?


A. 
Yes, I did.



Q.
And what was your understanding of his feelings on it?


A. 
His feelings were that I needed to try it and see how it went.  At that 





time, we weren't aware Of the problem with my ankle like we are now.  



He said, "Go ahead and try it and see how it goes, " and that I needed  



to build up the muscles in my leg.


Q. 
Why did you relocate your family back to Juneau if the doctor had 





said "try it"?


A. 
Well, because we had no indication that this was going to be a lasting 





thing. I was under the understanding that it was just a matte of  



rebuilding up my leg and the muscles because of being in that fixature 



for so long, the muscles ‑‑ I didn’t have a lot of muscle on my leg, so 



we felt that it would just take ‑‑ it would
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be a matter of time and I'd build my leg back up and everything would  


be fine.



 
And so I felt that we needed to go back up there and hang onto that  


job.  I didn't want to lose out on that job.

(Employee dep. pp. 42‑43)


On 18 March 1987 Dr, Shanks wrote to insurer that Employee had contacted him about difficulties he was having with stiffness in his ankle and pain in his calf and knee.  Dr. Shanks reported that Employee's claim should not be closed without an evaluation for permanent disability associated with Employee's April 1986 injury. (Shanks letter, 18 March 1987.) This is the first report we find concerning the existence of a permanent disability.  A date stamp on the letter indicated Insurer received this letter on 24 March 1987.

        
 Employee returned to Dr. Ceder's care on 23 March 1987.  Employee reported improvement, but some leg pain and ankle stiffness was noted.  On physical examination, Dr. Ceder found no instability in Employee's ankle.  He diagnosed limited ankle motion secondary to fracture, an@ noted "his symptoms will gradually resolve as his leg become s accustomed to the riggors of cutting." (Ceder chart note, 23 March 1987.)


Employee worked until 5 June 1987 when he stepped in a hole and re‑injured his left leg and ankle.  Employee has been unable to work since tha@ injury.  Dr. Shanks wrote TnE@;urer: "X‑rays of the ankle showed no bony abnormality except for stress films, which showed moderate laxity compared to regular films, with the joint space being abou@ double what it was on regular films." (Shanks letter, 30 June 1917‑) In December 1987 Dr. Shanks rated Employee's disability as equ, . ‑valent to 34% of an amputation at the knee level.  He reported loss of ankle motion as a result of the original injury.  He reported tenderness over the lateral ligament5, probably from slight shortening and rotation of the tibia when it was fractured.  He also reported marked instability of the lateral ankle ligaments, significant instability of the ankle, and some weakness of the ankle. (Shanks letter, 10 December 1987.)
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In January 1988 Dr. Shanks replied to Mr. Slagle's letter, about Employee’s injury. 

He stated. “ I did review the Stature and it does appear that Mr. Newman would fit the statute in that he did have residual ankle stiffness and weakness of his leg following the original tibial fracture which occurred.”  He stated that although Employee “did not have complete ankylosis of the joint, he did have ankle Arthritis associated with the prior fracture......”  (Shanks letter, 19 January 1988, emphasis added.)


 Insurer is the workersi compensation insurance carrier responsible for both periods of disability.  Respondent denied Petitioners' claim for co erage under the SIF.  The SIF resists Petitioners' claim on the ground Employer failed to meet the written ‑records requirement in AS 23.30.205(c). At hearing, Mr. Austerman stated that were it not for the written records requirement, the SIF would reimburse Petitioners for disability compensation payable after the first 104 weeks of disability in accord with AS 23.30.205(a).


Petitioners assert that SIF coverage should be extended for two reasons‑ (1) that because Insurer was involved in Employee's re‑employment with Employer, Insurer's records should be imputed to Employer, and (2 ) the health questionnaire completed by Employee fulfills the written records requirement.

FINDINGS OF VACT AND CONCLUSIONS OF LAW
AS 23.30.205 provides in part:



©
In order :o qualify under this section for reimbursement from the 
second injury fund, the employer must establish by written records that the 
employer had knowledge of the permanent physical impairment before the 
subsequent injury and that the employee was hired or retained in employment 
after the employer acquired that knowledge.

(d) As used in this section,” permanent physical impairment” means any


permanent condition, whether congenital or due to injury or disease, of such  
seriousness as to constitute a hindrance or obstacle to obtaining employment 
or to obtaining reemployment if the employee should become unemployed.  
No
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 condition may be considered a “permanent physical impairment” unless

(1) it is one of the following conditions:

(D) arthritis,

(Q) ankylosis of joints,


 "The Second injury Fund was created to encourage employers to hire and retain psrtially disabled employees." Sea‑Land Services v. Second Injury Fund, 737 P.2d 793, 795 (Alaska 1987).  Employee sustained his first leg injury while working for Employer and re‑injured the leg wh n he returned to work for Employer.  Clearly, Employer knew Employee had sustained a serious fracture, and hired Employee with that knowledge.  We believe Employer knew the residuals of Employee's fracture limited his mobility, and made it difficult for Employee to perform his job efficiently and safely.  We wish to apply AS 23.30.205 in a manner which does not frustrate the SIF's pur )Ose' i.e., to encourage employers to hire p

and retain partially disabled employees.  However, we cannot ignore the written record requirement set out in AS 23.30.205(c).


As 23.30.205(c) provides that an employer must have written records to prove that it had knowledge of the existence of a permanent physical impairment.  AS 23.30.205(d) defines "permanent physical impairment" to include arthritis and ankylosis of joints.  Petitioners rely on those two conditions as qualifying for SIF reimbursement.  However, our supreme court has stated: t' [Al n employer is entitled to reimbursement from the Second Injury Fund if it produces a written record from which its prior knowledge of the employee's Qualifying disability can fairly and reasonably be inferred." (737 P.2d 795, emphasis added.)


We find that at the time of his re‑injury, neither Employee nor Employer knew that Employee had any permanent physical impairment.  Employee logged for Cliff Ackerman, Inc., and Tuxekan
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Logging before he returned to work for Employer.  Employee testified he and his physician thought Employee needed to build up the muscles in his leg, and that Employee's difficulties resulted from his leg being in the fixature for so long.  Employee testified "we felt ... it would be a matter of time and I'd build up my leg and everything would be fine." (Employee dep. p. 43.) We have no reason to believe Employer had any information which was not available to Employee concerning Employee's injury.  The only mention of a permanent disability we find in the medical records, prior to Employee's t7e‑injiiry, is in Dr. Shanks 18 March 1987 letter to Insurer.  The letter does not state that Employee has a permanent disability, but that he should be evaluated before his claim was closed.  That _er was not sent to Employee or to Employer, but only to Insurer.  Employer does not assert the letter was provided, or its contents known, by Employer before Employee was re‑injured on 5 June 1987.


We also find that neither Employee nor Employer had knowledge of the existence of a qualifying disability, or any written record establishing that knowledge, at the time Employee was re‑hired in March 1987 or at the time he was re‑injured in June 1987.  On his health questionnaire, Employee marked "no" he did not have arthritis, and "no" he did not have ankylo5is of joints.  It was not until January 1988, long after Employee's re‑injury, that Dr. Shanks made any mention of either of the qualifying di5abilities Petitioners rely on to establish entitlement to SIF coverage.  The employer miist produce written records showing it had prior knowledge of the qualifying disability. (737 P.2d 795)

                    Petitioners argue we should impute insurer's knowledge to Employer.  We have already indicated that Dr. Shanks never mentioned the qualifying disabilities until after Employee was re‑

injured, and that Dr. Shanks never mentioned the possibility of any permanent disability until 18 March 1987, after Employee was re‑employed by Employer.  However, even assuming Insurer did know that Employee had a qualifying disability before he was re‑injured, we see no reason to impute that knowledge to Employer.  AS 23.30.205(c) Provides that the employer must have written records
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substantiating its knowledge. In each of the other subsections of AS 23.30.205 that mention the employer, (i.e. subsections a, b, and f), the statute refers to the employer or the insurance carrier, in the alternative.  We beliZ the legislature's exclusion of any reference to the "insurance carrier" in subsection (3), demonstrates the intent that only the employer may possess the requisite knowledge.  This conclusion is consistent with a recent case in which our supreme court @eclined to expand the definition of ,,employer" as used in AS 23.30.205(c) to include the employee's labor union.  Alaska Intern. v. Second Iiijury Fund, 755 P.2d 1090 (Alaska 1988).  There, the court distinguished a Florida case in which the union, to which knowledge was imputed, was a "veritable agent" of the employer for purposes of hiring. 755 P.2a 1093, n.8. Petitioners make no similar argument in this case.  Petitioners argue only that Insurer's knowledge should be imputed because Insurer was involved in Employee's reemployment by Employer.

For the above stated reasons we find that Petitioners have failed to meet the written records 

requirement in AS 23.30.205 M Therefore Petitioners claim for reimbursement by the SIP must be denied.

                      Petitioners assert that we have acted improperly in this  matter. The Alaska Workers’ Compensation Act (AWCA) grants us  broad discretion to investigate claims.  AS 23.30.110(c); AS

23.30.135 (a).  We are well aware that we are not to advocate for a party.  However, it is our responsibility to understand the facts before we make a decision ascertaining the rights of the parties, and we have 

comprehensive statutory powers to carry out those responsibilities.  We believe our actions in this case were an appropriate exercise of our investigatory authority as we sought factual information, which was in Petitioners' possession, to aid us in making our decision.  Petitioners mischaracterized our investigation as advocacy.  We believe our actions in this case were consistent with our actions in other cases, and we have not abused our investigatory powers.

9

 
DEC 30'8811:13 LEG.  AFFAIRS KETCHKAN14?07WG  P.11

a Newman V, Whitestone Logging

We are concerned about Petitioners conduct in this matter.  Petitioners hold important evidence about Employee's knowledge of his physical condition at the time he Completed the health questionnaire,  and it appears they wanted to keep that information from to our first request and initially refused to respond to our second request.  W* expect Parties who appear before us, and representatives who practice before us, to promptly provide all relevant       information requested.  


Petitioner's claim reimbursement by the Second Injury Fund is denied and dismissed.

DATED at Juneau, Alaska this 30th day of December, 1988.

ALASKk WORkERS COMPENSATION BOARD


Lawson W. Lair, Designated Chairman


David W. Richards, Member

LMLiwjp

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day fter it is filed.
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CERTIFICATION

I hereby certify that theforgoing is a full, true and correct copy of the DeCision and in the matter of James Newman, Employee; Whitestone Loggin loyer, and Alaska Timber insurance Exchange, Insurer/Petitioners; v. State of Alaska, Second Injury Fund, Respondent; Case Nos. 605694 & 711014; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska,

this 30th day of December, 1988.

Clerk

