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This claim for temporary total disability, vocational rehabilitation, medical expenses, interest, costs and attorney fees came before us for hearing in Anchorage, Alaska on November 2, 3, & 4 , 1988.  Employee was present and represented by attorney Chancy Croft.  Defendant was represented by attorney Frank Koziol.  The case was originally presented before three board members.  On November 25, 1988 board member T.J. Thrasher passed away.  This decision and order is therefore issued by the remaining two hoard members pursuant to AS 23.30.005(f).  The record closed at the conclusion of the hearing on November 4, 1988.


Employee was born on August 25, 1955.  She reported that she was expelled from eighth grade for "temper and acting up" in the classroom and in the eleventh grade for smoking.  (Dr.  Federici April 19, 1986 evaluation, p.3).


She tends to blame the school staff for allowing the kids to have their way and, therefore, her and others not doing well . . . She recalls having conflicts with teachers because of her outspoken and confrontive nature.  She believes she could be blunt with what she feels and that this could have caused difficulties.

(Id. at 3).

She relates that at one point in junior high school she was expelled for a temper problem and referred to the school counselor for behavioral problems.  She reports that she had a temper problem because "people would lie to me."  In this regard, she describes herself so thoroughly honest that she quickly becomes enraged when anyone lies to her.

(Dr. Sperbeck February 26, 1986 consultation, P. 2).


Employee was first married in 1973 and had one child, a son, as a result of this marriage.  In approximately January 1979,
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after two years as a reserve officer, Employee was hired by the Anchorage Police Department (APD) as a patrol officer, (October 20, 1986 termination proceeding transcript, Volume 4, pp. 817‑822).


Employee's first marriage lasted six and one‑half years, until approximately 1980.  "After their separation and divorce, Ms. Perkins describes a four year history of conflict with her former husband that resulted in charges of child snatching, attempted rape, and theft."  (Dr. Federici's April 19, 1986 evaluation, p. 3).


On July 16, 1980 Employee received a Performance Evaluation Report relating to her work as a police officer with APD for the period from July 2, 1979 through July 2, 1980.  Employee received an average rating in all evaluated categories.  The report stated;  "OFFICER PERKINS does have three areas that are borderline and some improvement is needed.  The areas that could use improvement are, Quantity, Quality, and Communication."


Employee married for a second time in May of 1981.  This marriage lasted four months though the couple resided together for one and one‑half years.  "The reasons given for the eventual divorce is rapid onset of alcohol abuse after marriage, his extra‑marital affairs, and discord and disappointment experienced by her son, Roy.  " (Dr.  Federici's April 19, 1986 evaluation, p.3). Employee had major medical problems in 1981 including a partial hysterectomy.  (October 20, 1986 termination proceeding transcript, Volume 4, p. 824).


On October 28, 1982 Employee consulted Jay Youell, a director and therapist with Human Affairs International, an organization under contract with the Municipality of Anchorage to provide assistance to municipal employees. (Drake's dep. pp. 6‑7, 12‑13).  Employee presented with a problem involving "[p]hysical abuse."  (Id. at 13).  Also in 1982 Employee underwent a thyroid operation and began having migraine headaches. (Dr.  Smith's March 6, 1988 report, page 10).


Employee presented a statement of stressors which she alleged occurred while working as a police officer for APD.  These stressors were set forth in Employee's March 13, 1987 responses to Employer's First Set of Interrogatories to Employee.  These responses were admitted as a hearing exhibit and hereafter are referred to as "hearing exhibit #1.`


In response to the work‑stressors alleged by Employee in hearing exhibit #1 Defendant submitted investigative reports prepared by Henderson & Kolivosky investigative Services.  These investigative reports were submitted to us without objection from Employee. (Statements contained within these reports will hereinafter be referred to as "H&K").


The first chronological work‑stressor alleged by Employee occurred in 1982 and was entitled than "Brothers Incident."  (Hearing exhibit #1) Employee alleged that she spoke with Lt.
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Foster at APO concerning a "lot of guff" she was taking at work because she was dating someone from the "Brothers."  Employee alleged that Lt.  Foster said to "get rid of him if you like your job here.  Employee alleged that she was "very upset" by the incident.  Lt. Foster stated that he never discussed this situation with Employee. (S&K, Foster's 5/19/87 interview).


On August 17, 1982 Employee received Performance Evaluation Report relating to her work with APO for the period from July 2, 1981 through July 1, 1982.  Employee received average ratings in all categories with the exception of "Quality" in which she was rating as "Improvement Needed." in this category the report stated, in part, "Officer Perkins' work product is frequently below the standards for the position.  She makes mistakes that result in poor work quality."


Employee contacted Mr. Youell again on January 28, 1983 and February 10, 1983.  (Drake dep. at 14‑17).  According to available records from Human Affairs, Employee saw Mr. Youell a total of three times. (Id. at 19).  Employee testified she consulted with Mr. Youell some time between 1982 and 1984, and she met with him approximately 50 times over a 12‑month period. (Employee's August 25, 1988 dep., hereinafter "EE's dep.  II", p. 59).


On August 25, 1983 Employee received a Performance Evaluation Report for her work with APD during the period from July 2, 1982 through July 2, 1983.  Employee was rated as average in all categories with the exception of "Communication," in which she was rated as "Improvement Needed."  In this category the report stated, in part, "Officer Perkins has a problem in communicating her thoughts to written words.  Because of this problem, many times she leaves out important items in her reports."  In the "Overall Evaluation" section of the report it stated, in part, "I feel that if officer Perkins can improve her ability to communicate, it will give her the confidence to become an above average or outstanding officer."  Employee responded to this statement by writing on the report, "I disagree with the last sentence;  I need to be instructed on what to do next.  I feel that it is an over‑all statement; if its due to report writing that's what it should say."


In approximately 1983 Employee applied for, and began attending, APD's Field Training Officer Program (FTO).  Otte's 4/29/87 interview).  Officer Otte felt Employee should not continue in this program due to her deficient report writing and grammar.  Officer Otte told Employee that if within six months her report writing and grammar were up to acceptable levels, he would consider her for future FTO programs.  Officer Otte directed Employee to Sgt. Shirley Warner, the report writing instructor for APD, and made arrangements for tutoring for Employee.  Officer Diaz testified at hearing that he suggested that Employee enroll in a
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writing course at ACC taught by his wife.  Officer Diaz testified that Sgt.  Pennington took Employee out of the school program.  Officer Otte stated that Employee did riot follow through with either the report writing training or the English grammar class, dropped out of both and did not improve her report writing skills. (Id.).


The next work stressor alleged by Employee occurred in 1983 or 1984 and was entitled the "Canine Oral Board incident." (Hearing exhibit #1).  Employee alleged that during an oral interview relating to her application for the canine unit, Bill Felkner of APD stated that he had seen Employee wearing a bikini, and if she wore a bikini to all training sessions "I could have five dogs if I wanted them."  Employee stated that she felt "very embarrassed and humiliated."


Officer Felkner stated that he does not remember making these remarks, that the board was impressed with Employee and that Employee did not seem upset.  (H&K, Felkner's 5/5/87 interview).  He stated that he first met Employee in 1977‑1978, and that Employee "had a bad mouth and did quite a lot of cursing."


The next work stressor alleged by Employee also occurred in 1983 or 1984, following the canine unit interview, and was entitled the "Audino Incident." (Hearing exhibit #1).  Employee alleged that she spoke with Lt. Audino of APD concerning APD's decision not to place her on the canine unit.  Employee alleged that Officer Audino said "One of these days you are going to put in for something you can handle."


Officer Audino denied making this remark. (H&K, Audino's 4/24/87 interview).  He stated he met with Employee after the selection process was completed, told her that she had scored well and encouraged her to apply for the unit again.  He stated that Employee was “irate and disappointed that she was not selected.  She was very hostile about her non‑selection.”  Officer Audino stated it was common knowledge at APD that Employee swore "casually" and often in public places.


In 1983, Employee had further medical problems involving a thyroid condition, hospitalization for 28 days and surgery.  (Dr.  Smith's March 6, 1988 report, p. 10).  In January of 1984 Employee fell while working as a police officer for APD and experienced pain from her "neck and head down to my butt."  (Employee's may 29, 1987 dep., hereinafter “EE's dep. I”, p. 71).  Employee testified that she had not experienced back problems before this fall. (Id. at 70).  On January 3, 1984 Gena Moldovan, M.D., diagnosed Employee's injury, after reviewing x‑rays, as a "spasm L5 spine."  (Dr. Moldovan's January 3, 1984 medical report).

Janet R. Perkins v. Municipality of Anchorage


On March 7, 1984 Employee saw Bruce Teague, D.C. Dr. Teague reported that Employee complained of "headaches, neck pain, mid‑back pain, low back pain, tension, nervousness, dizziness, pins and needles in the arms, pins and needles in the legs, sleeping problems, shortness of breath, depression, irritability, stomach upset, diarrhea, constipation, feet cold, hands cold, light bothers eyes and loss of balance."  (Dr. Teague's dep. p. 5). Dr. Teague diagnosed a "[l]umbo sacral strain with attendant vertebral subluxation.”  (Id. At 15).


Dr. Teague saw Employee four times through March 12, 1984. (Id. at 9‑10).  Dr. Teague x‑ rayed Employee's back in 1984 and found no evidence of degeneration. (Id. at 15).


Employee married for the third time in March of 1984.  'This marriage lasted 2 months before she requested a separation due primarily to his jealousy." (Dr.  Federici April 19, 1986 report, p. 3).


On March 12, 1984 Employee saw Douglas G. Smith, M.D. Dr. Smith diagnosed a "lumbar syndrome with underlying disc, degeneration."  Dr. Smith's March 14, 1984 medical report).  On April 13, 1984 Dr. Smith recommended a tentative return to work, light duty, on April 16.


On April 24, 1984 Employee and her husband met with Ann Drake, another therapist with Human Affairs.  (Drak’s dep., p. 9‑18).  Mr. Youell had referred Employee and husband to Ms. Drake to “help them with some of the relationship issues that they were dealing with.”  (Id. at 19) . Discussions occurred on April 24, 1984 concerning the relationship between Employee and her husband and concerning Employee's son. (Id. at 21‑22).


Employee and her husband met again with Ms. Drake on May 1, 1984.  They discussed "[h]ow they Communicate."  (Id. at 24).  Employee
and her husband met again with Ms. Drake on May 16, 1984 and discussed their decision to divorce. (Id. at 27).


On July 12, 1984 Dr. Smith reported that Employee was released for regular duty work on July 16, 1984.  Employee felt that she was able to return to her regular duties as a police officer on July 19, 1984. (ER's dep.  I, p. 83).

____________________


1According to materials in our file Employee also saw Adrian Barber, D.C., and J.B. Lathan, M.D., both before and after March 7, 1984.  Employee submitted records from these doctors in a September 21, 1988 Notice of Intent to Rely.  On September 27, 1988 Defendant filed a written request pursuant to 8 AAC 45.120(f) and (g) for an opportunity to cross‑examine Drs. Barber and Lathan.  An opportunity for cross‑examination was not provided.  Defendant's request to cross‑examine was not withdrawn, and we do not find that these reports are admissible under a hearsay objection to the Alaska Rules of Evidence.  8 AAC 45.120(h). We therefore find that these documents are excluded from our consideration.
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Employee met with Ms. Drake on October 11, 1984.  They discussed Employee's "work situation with her supervisors" the finality of her divorce, stress at home, her son's oppositional behavior, and her husband's moving out. (Drake's dep., P. 30).  Ms. Drake recalled that Employee had "a real difficult time at work getting along with ‑ not only supervisors, but with other co‑workers, especially men."  (Id. at 30).  Ms. Drake also reported that stress at home was escalating due to grieving over the finalization of the divorce between Employee and her husband, the fact that her husband had moved out of the house and her son's oppositional behavior.  (Id. at 32).  Employee's divorce from her husband was final in December 1984. (EE's dep. 1, P. 140).


Employee alleged that additional work stressors occurred in 1984.  First, Employee alleged a stressor occurred in early 1984 and was entitled the "Home Car Incident."  (Hearing exhibit #1).  Employee alleged that Sgt. Pennington told her that there was a rumor that Employee was having sexual relations with her boyfriend in the back of Sgt. Pennington's squad car.  Employee alleged that she felt "humiliated and very angry."  Employee alleged that she spoke with Officer Reed who admitted he had made up the incident as a joke.  Employee waited for a couple of days for Sgt.  Pennington to take action but he did not.  She then spoke with Captain Diaz.  Officer Diaz testified at the hearing that Officer Reed stated he had made up the incident as a joke.  Officer Carter testified at the hearing that he believed Officer Reed had made the story up, and Employee was negatively affected by the incident.


Officer Reed stated that Employee's boyfriend had made a remark that he had been in the back seat of a police car.  (H&K Reed's 5/6/87 interview.  Sgt. Pennington testified that he spoke with officer Reed and officer Bales about the incident, and both reported to him that the remark had been made by Employee's boyfriend.  (Pennington’s dep., pp. 20 ‑ 26).  Sgt. Pennington felt it was best to drop the incident. (Id., at 24).


Employee alleged another work stressor occurred in 1994 and was entitled the "Fucking Cup of Coffee Incident." (Hearing exhibit #1).  Employee alleged a joke was made in the squad room that she was in a restaurant in Eagle River and yelled to a waitress "give me a fucking cup of coffee." Employee denied making this statement.  (EE's dep. 11, p. 29) . Employee asserted that Sgt.  Pennington called Employee into his office to give her a "verbal warning" concerning this incident and she stated she never did, and never would, do anything like that. (Hearing exhibit #1).  Employee alleged that she spoke with Officer Nix who contacted Sgt.  Pennington to tell him that this incident was a joke.


Officer Nix testified at the hearing, as a witness for Employee, that Employee made the above statement while both Employee and officer Nix were in a restaurant, in a voice loud
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enough to be embarrassing.  'Officer Nix later spoke to Sgt. Pennington about the incident and expected Sgt.  Pennington to discuss the incident with Employee.


Sgt. Pennington believed that he spoke with Employee concerning this incident and "as always ‑‑ every contact I had with Janet, and this one, also ‑‑ it's always somebody else's fault ‑misunderstood, you're picking on me type of thing."  (Pennington dep., P. 36).  After speaking with Employee Sgt. Pennington spoke again with Officer Nix and confirmed the incident. (Id. at 36).


Employee alleged another work stressor occurred in 1984 and was entitled the “Shoplifting incident.”  (Hearing exhibit 01).  Employee stated that she had spent four hours of work time handling a shoplifting case, and alleged that negative comments where later made concerning her handling of the case.  In particular, Employee asserted Sgt. Pennington stated at the next morning's fall out that "shoplifters are shoplifters and you are not to take the time to talk to any parents.  You are not to sit there and talk with the kids.  You are simply to do the paperwork, turn it in and to hell with it." Employee alleged Sgt.  Pennington told "the whole shift that there was an officer that did this and he had better not see anyone on this shift do this.  Well, everyone on this shift knows that it is me he is talking about and they are laughing at me."


Sgt.  Pennington stated

that he did not chew her out in front of the shift . . .  He may have mentioned to the shift that there was an order out on how to handle kids and if a parents [sic] wanted someone to talk to, they were to be referred to a supervisor so the officer could get back on the road.

(H&H, Pennington’s 5/6/87 interview).


Employee alleged another work stressor occurred without attaching a particular date, and which she entitled "Act Like a Lady Incident."  (Hearing exhibit #1).  She alleged that early in her career she would blush at remarks that were made at APD, and then she would be teased.  She stated that as time went on, III could joke with the best of them."  She stated Sgt. Pennington called Employee into his office, with Cpl.  Frank, Cpl.  Marsh, and Officer Reed and stated to her that "he wants the smart mouth comments to stop immediately and he is going to make a lady out of me whether I want to be or not." Employee alleged Sgt.  Pennington also told Employee to stop using cuss words.


Sgt.  Pennington testified he recalled the incident.  (Pennington's dep., p. 26).  He spoke with Employee and asked her to stop using foul language.  (Id. alt 29).  He also spoke with another male officer to instruct him to stop using this language, spoke with the shift the following day and told everyone the same thing, and stated he would stop using foul language himself.  (Id.
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at 30).  Sgt.  Pennington described Employee as cursing "better and more vilely than anybody I've ever been around" and the "type of person that always indicated that everybody had it out for her and that she was never wrong."  (Id. at 27, 28).  Sgt. Pennington particularly recalled an incident in 1980 when he ran into Employee on a bus in Hawaii and was so embarrassed by Employee and her husband's language that he got off the bus.  (Id. at 38‑39).  Officer Reed confirmed that Sgt.  Pennington told Employee that she, as well as other officers, needed to "clean up their language" and that Sgt. Pennington may also have told Employee "that he was going to make her act like a lady." (H&K, Reed's 5/6/87 interview).  Officer Reed stated that Employee 'was defensive, stating something to the affect that everyone else does it, even you guys."  Officer Marsh also confirmed that Employee and Sgt. Pennington had a conversation about Employee's foul language.  (H&K, Marsh 5/14/87 interview).  Officer Marsh stated that Employee's "reaction to the conversation was defensive."


Employee alleged another work stressor occurred in 1984 or 1985, involving her pursuit of a three wheeler and was entitled the "Three‑wheeler Pursuit Incident."  (Hearing exhibit 01; EE's dep. 11, pp. 29‑33).  While in her patrol car Employee chased two, children, approximately 13 years old, riding a three‑wheeler vehicle on a street in Peters Creek.  Employee stated she chased them because three wheelers were not licensed for street driving.  Employee stated she "unintentionally" hit the three wheeler "Because they had slammed on their brakes and went sideways and skid."  (EE's dep. 11, pp. 29‑32).


Employee alleged that at the scene of the incident she understood no report would be prepared because there was no force and no accident.  However, when she returned to Anchorage she was told she would be taken to an "Excessive Force Board."  (Id. at 31).  Employee did not feel she did anything wrong in the incident and "it was just another way to mess with my head."  (Id. at 32, Hearing exhibit #1).  Employee stated she was offended by APD's response to this incident,


Sgt. Pennington testified Employee was proud of stopping the three‑wheeler by "ramming it." (Pennington dep., p. 50).  Sgt. Pennington felt that if Employee had been a private citizen she would have been arrested for reckless driving.


My God, she could have killed them.  And if it would have been a citizen, I would have arrested her on the spot.  I ‑‑ to me it was ‑‑ I was dumbfounded that a police officer with training would do such a thing.  I just ‑‑ I was bewildered.  I still get upset about it when I think about it because these kids could have been killed. There's no two ways about it.

(Id. at 51).

Janet R. Perkins v. Municipality of Anchorage


Employee alleged another work stressor occurred in the summer of 1984 and was entitled "Getting Into Car with Another Male Incident."  (Hearing exhibit #1).  Employee alleged Cpl.  Hopkins told her to ride in a patrol car with another officer.  While Employee was in the car, Sgt.  Pennington instructed her to return to the station as soon as possible.  Employee alleged Sgt.  Pennington told her, in the presence of Lt.  Simpson, "Don't you get into another male officer's car whatsoever."  Employee alleged a meeting subsequently occurred with Sgt. Pennington and Captain Diaz in which Sgt. Pennington stated that "no one wants to work with [Employee]."  Employee stated she later spoke with every senior officer on her shift, then went back to Diaz, and stated that "he is the biggest lying two‑faced son of a bitch that I ever laid my eyes on."


Sgt.  Hopkins, who was then a corporal, stated "it is possible that he told Perkins to ride in another car with another police officers" (H&K, Hopkins 5/6/87 interview).  Sgt. Pennington stated he spoke with officer Hopkins and may have told him that he did not want officers "doubling up if there's available cars."  (Pennington dep., p. 56).  Sgt. Pennington testified there was a general rule that officers should not be riding together when they have other work assignments.  (Id. at 57).  Sgt.  Pennington stated he never told Employee not to ride with another male officer.  (Id. at 57).


Lt. Simpson stated he remembers Sgt. Pennington calling Employee in and telling her that he didn't want her riding with another officer.  Lt. Simpson does not recall anything being said about a male officer's car.  (H&K, Simpson's 5/13/87 interview).


Employee alleged another work stressor occurred in the end of 1984 or the beginning of 1985 and was entitled the "SIDS incident."  (Hearing exhibit #1).  Employee alleged that Cpl.  Monaghan criticized Employee for wasting time and "screwing off" concerning work on a Sudden Infant Death Syndrome (SIDS) case.  Employee alleged that Cpl.  Monaghan also told Employee that Sgt. Grimes had criticized Employee's report concerning this incident.  Employee stated she spoke with Sgt.  Grimes who said he had not read the report.  Employee alleged that, upon reading the report, Sgt.  Grimes stated he believed Employee had done an "excellent job."


Sgt.  Monaghan, then a corporal, stated he did not tell Employee "to quit screwing off or other phrases" alleged by Employee.  (H&K, Monaghan's 4/27/87 interview).  Sgt. Monaghan recalled Sgt.  Grimes telling him at a later date that Employee's report was of a poor quality.  Sgt. Grimes stated he spoke with Employee and told her that her report of the incident "contained poor grammar and a lack of detailed information."  (H&K, Sgt. Grimes 4/28/87 interview) Sgt. Grimes did not recall telling Employee that she did an excellent job.
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Employee alleged another Work stressor occurred in the end of 1984 or beginning of 1985 and was entitled the "Man Who Wanted No Repeat Incident."  (Hearing exhibit 01).  Employee alleged Cpl. Monaghan told her to prepare a written report on an incident, involving drugs and stolen property, which Employee had investigated.  Employee did not feel it was appropriate to prepare the report because of the possibility of retaliation against a witness, but prepared it at Cpl. Monaghan's direction.  The report contained specific reference to Cpl.  Monaghan's instruction that the report be prepared.  Employee alleged that a couple of days later Cpl. Monaghan called her into his office and yelled at Employee to change the report eliminating reference to Cpl. Monaghan.


Sgt. Monaghan stated Employee should have known to fill out a confidential "information report" on the incident with a code reference to the witness.  (H&K, Monaghan's 4/27/87 interview).  He denied Employee's allegations that he was upset about her "zeroing him out in the report."


Debbie Russell, a friend of Employee, testified at the hearing.  She stated that beginning in 1984 Employee expressed concern that she was being discriminated against at APD.  These complaints continued on a regular basis and related to a number of incidents.  Glenda Johnson, another of Employee's friends and associates, also testified at the hearing.  She discussed with Employee, beginning in about 1984, Employee's troubles with her supervisors.  These supervisors included Sgt. Pennington, whom Employee felt was out for her.  Robert Loewe, a patrol officer with APD from 1972 through 1984 and an acquaintance of Employee, similarly testified at the hearing.  He had conversations with Employee, in about 1984 or 1985, about Employee's feeling that she was being mistreated and discriminated against as a patrol officer with APD.  She particularly told him she was having difficulties with Sgt. Pennington and Officer Reed.  William Carter and Alice Grey, Employee's shop stewards during periods from about 1984 through 1986, and Debra Barnes, an acquaintance of Employee, also testified at the hearing.  They stated Employee felt she was being discriminated against, and she felt was under substantial stress as a result of her work with APD.  Ms. Russell, Mr. Carter, Ms. Grey, and Mr. Loewe also discussed their experiences and beliefs that APD discriminated against individuals other than Employee.


Employee stated she continued with her regular police duties from July 1984 through April 1985 although she had back problems off and on.  (BB's dep. 1, pp. 84‑86).  Her pain did not occur very often, just "[e]very now and then."  (Id. at 86)  Ms. Russell testified she saw Employee on several occasions in 1984 and 1985 when Employee was bedridden.  Ms. Russell testified that Employee stated she had hurt her back at work.  Ms. Russell felt
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Employee had limited capacity and couldn't lift.  June Wilke, Employee's sister, also testified at the hearing that Employee continued to have problems with her back every year since 1984.  Ms. Barnes testified at the hearing that she was aware Employee had sustained a back injury while at work when she fell on the ice.  Ms. Barnes believes Employee's condition has gotten worse, though at times it is okay.  Ms. Barnes felt Employee had pain to the point that she could hardly move.


In January or February 1985 Employee underwent a pelvic laparotomy during which carcinoma was found in her appendix.  (October 20, 1986 termination hearing transcript, Volume 4, p. 8327 Dr. Taylor's dep., p. 6‑7).


Employee saw Ms. Drake again on February 27, 1985.  (Drake dep. at 33).  Employee reported that she had a new boyfriend and was concerned how her son would get along with him.  (Id. at 34).


On April 11, 1985 Employee suffered another injury while working as a police officer for APD when she was involved in a struggle.  (EE's deep. 1, p. 87).  Employee felt pain in her low back. (Id. at 91).  On April 14, 1985 Employee saw Dr. Teague. (Dr. Teague's dep., p. 16).  Employee complained of mid‑back pain, low‑back pain, tension, sleeping problems, irritability, and constipation. (Id. at 16‑17).  Dr. Teague diagnosed Employee as having a "lumbosacral sprain and thoracic sprain with attendant verbral subluxation."  (Id. at 18).  Dr. Teague took Employee off work through April 22, 1985 when she was released for modified work. (Id. at 19).


On April 23, 1985 Employee met again with Ms. Drake. (Drake's dep., p. 39).  Ms. Drake and Employee discussed the struggles between Employee and her son, and issues of control with her boyfriend.  (Id. at 39).  As a result of her meetings with Employee, Ms. Drake felt that Employee liked "to be in charge and be directive and tell people what to do."  (Id. at 41).  This was causing problems with her boyfriend.  Ms. Drake would have recommended at that time that Employee lower her voice level, try changing her tone of voice, and not act impulsively.  (Id, at 43‑44).  Employee met with Ms. Drake again on May 17, 1985.  They again discussed Employee's relationship with her son and boyfriend. (Id. at 45).


On May 22, 1985 at Defendant's request, Employee saw Declan R. Nolan, M.D., a board certified orthopedic surgeon since 1975, for an evaluation of her back condition.  Dr. Nolan reviewed Employee's history, conducted a physical examination, reviewed medical reports sent to him, and obtained x‑rays of Employee's lumbar spine.  Dr. Nolan noted that Employee complained of low  back, interscapular and some cervical pain.  Dr. Nolan reported Employee felt she had made a "full recovery" from her January 1984
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injury and was working normally, without back difficulties, at the time of the April 11, 1985 incident.  Dr. Nolan reported a slight narrowing at the L5‑S1 disc space, some mild sclerosis at the same level on Employee's x‑rays, and `[m]inor wear.’  (Dr.  Nolan's May 22, 1985 Medical Report; Dr. Nolan's June 19, 1987 dep., hereinafter "Dr.  Nolan's dep.  I," at 8).


Dr. Nolan diagnosed Employee's injury as a "lumbar sprain and facet syndrome."  (Dr.  Nolan's May 22, 1985 medical report, p. 2). He found "no sign of a ruptured disc, subluxation, nerve damage or other significant abnormality."  (Id.).  Dr. Nolan felt that the narrowing and sclerosis reflected on Employee's x‑rays would have taken years to develop.  (Dr, Nolan’s dep. 1, p. 1 0).  This problem would have been caused by a genetic tendency, aging, or some other previous injury.  (Id. at 10‑11).


Dr. Nolan released Employee for her normal activity, without restrictions, found no permanent loss of function, and felt her condition was stationary.  Dr. Nolan did not find it was necessary for Employee to continue with any additional treatments beyond an exercise program and the possible use of inflammatory pills. (Id. at 16).


On May 29, 1985 Dr. Teague also released Employee to her regular work.  (Dr. Teague's dep., p. 20).  Dr. Teague did not recommend any restrictions with the exception of receiving chiropractic treatments twice a week. (Id. at: 20).


Employee alleged other work stressors occurred in April or May, 1985.  The first was entitled the "Chiropractor Incident."  (Hearing exhibit #1.).  Employee alleged that she had an agreement with APD on the scheduling of chiropractic appointments, but when they were scheduled Cpl. Coffey told her she would have to take personal leave.  Employee alleged she spoke with Deputy Chief Otte who instructed her not to schedule chiropractic sessions during work hours.


Sgt. Coffey stated he reminded Employee of an administrative directive that she needed a leave slip for any more doctor appointments.  (H&K Coffey's 4/27/87 interview).  Deputy Chief Otte stated he did have a conversation with Employee concerning her scheduled chiropractic treatments.  W&K, Otte's 4/29/87 interview).  Deputy Chief Otte authorized Employee to use work time if this was the only time available for her to receive therapy.  Deputy Chief Otte stated it was departmental policy that if an injury or illness is job‑related, departmental time may be used for therapy.  Employee subsequently received chiropractic treatments for five months from Dr. Teague between April 14, 1985 and September of 1985.


Employee alleged an additional work stressor occurred in April or May 1985, and was entitled the "Missing Files incident." (Hearing exhibit #1).  Employee alleged she contacted Lee Hall in
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personnel and asked to review her records, some of which were "very reluctantly" produced and other were produced only after she made a second request.  Mr. Hall stated Employee came in to review her file and certain portions of her file, which had been placed in a separate folder for review due to the amount of time Employee had been absent from work, were also produced.  (H&K, Hall's 4/27/87 interview).  Employee alleged an additional work stressor occurred in April or May 1985, and was entitled the "Medical interview Incident.  Employee alleged she participated in a medical interview with Cpl.  Coffey and Officer Carter.  Employee alleged she was required to produce all records concerning her medical condition for the preceding 18‑month period.  Employee alleged Cpl. Coffey stated he saw Employee riding her motorcycle, and this activity was against her doctor’s orders.  Employee alleged Cpl. Coffey also told her that from the day of the interview through the rest of her APD career she was not to call in sick without a doctor's slip.


Cpl.  Coffey stated that Captain Diaz asked him to conduct an administrative inquiry to determine how much time Employee had been off work on sick leave, personal leave, or on light duty from January 1, 1984 to May 31, 1985.  (H&K, Coffey's 4/27/87 interview).  In conducting this research, Cpl. Coffey determined that out of a possible 2,960 hours Employee could have worked during that period, Employee was on sick leave, light duty, or on personal leave for a total of 1,900 hours.  Cpl. Coffey stated he had observed Employee riding her motorcycle while on light duty, and he contacted Dr. Teague who informed him that Employee should not be riding a motorcycle with her back condition.  Cpl. Coffey stated he told Employee that any sick days would have to be verified by a doctor's slip regardless if it was for one or two days.  Cpl. Coffey reported his findings of this review to Chief Porter and Captain Diaz on June 3, 1985.


Employee alleged an additional work stressor occurred in the end of May or first of June 1985 and was entitled the "FTO incident."  She alleged she had received a letter informing her that she made Field Training officer (FTO), and subsequently secured a patch signifying this position. Employee alleged Sgt. Adams then told her she had not made FTO, that due to her report writing and medical history she would never be allowed to be a FTO, and she must take the FTO patch off her uniform.  Employee then alleged that she spoke with Captain Diaz who said she had made FTO.


Sgt.  Adams stated he checked with both Deputy Chief Otte and Captain Diaz and was told that Employee was not an FTO.  (H&K, Adams' 4/27/87 interview).  He later spoke with Captain Diaz again who stated that he may have told Employee it was okay to wear the FTO patch.  Deputy Chief Otte stated he spoke with Captain Diaz,
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who stated Employee was not in the FTO program or authorized to wear the FTO patch. (H&K, Otte's 4/29/87 interview).  On June 7, 1985 Employee met again with Ms. Drake.  (Drake dep., p. 48).  They discussed Employee's work and personal life.  Ms. Drake testified Employee had a lot of anger toward people at work and toward her son at home.  Ms. Drake felt Employee was having a hard time "controlling her anger" and "figuring out all the things she was mad at."  (Id. at 48). Employee saw Ms. Drake again on June 14, 1985.  (Id. at 49).  Ms. Drake testified that the "work situation had improved some."  (Id. at 49).  Ms. Drake felt Employee's "job stress was still significant and it wasn't solved."  (Id. at 50).


On June 18, 1985 Employee wrote a letter addressed to 12 of her supervisors at APD.  Employee asserted that harassment and discriminatory practices were occurring against her at APD based "on physical handicaps or sex."  (Employee's‑hearing exhibit B).


Employee alleged an additional work stressor occurred in April or May 1985 and was entitled the "Outside Agency Incident."  (Hearing exhibit #1)  She alleged she contacted the State of Alaska Human Rights
Commission during her working hours with approval from Sgt. Boatwright.  Employee alleged that later in the day she was called into the station and was told by Cpl. Coffey that "you are never allowed to speak to an outside agency under any circumstances on duty for any reason."


Sgt.  Coffey, then a corporals stated he recalls speaking with Employee concerning this incident, and believes it occurred after the delivery of Employee's June 18, 1985 letter.  Coffey's 4/27/87 interview).  Sgt. Coffey denied stating that Employee was not to speak to outside agencies, though he believed he may have stated to Employee that she was to use personal leave for the appointments.  Lt. Hardy stated he called Employee back to the station and told her that in the future she was to take care of her personal problems on her own time.  (H&K, Hardy's 5/19/87 interview).


Employee alleged an additional stressor occurred during the summer of 1985 and was entitled the "Bike Path incident."  (Hearing exhibit #1).  She alleged she saw a motorcycle weaving in and out of traffic through an intersection, on it's back wheel.  (EE's dep. 11, pp. 34‑42;  Hearing exhibit #1).  Employee felt the driver was endangering others and driving recklessly.  Employee was initially going to give the driver a warning.  Employee pursued the motorcycle, turning the patrol car off the road and onto a bike path.  She applied her breaks suddenly to avoid hitting the motorcycle.  The motorcyclist then proceeded through a tunnel on the bike path.  Employee followed in her squad car, crashed into the tunnel, wrecking the patrol car, though she made it through the tunnel.  The motorcyclist later dropped the bike.
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Employee felt she did nothing wrong in pursuing the motorcyclist on the bike path and wrecking the patrol car.  Employee stated Lt. Carlson told her when she returned to the station that there was a written policy against driving a patrol car on a bike path.  Employee's response was "[n]ew rules for Janet."


Lt. Carlson stated he told Employee that she should have broken off the pursuit rather than drive on a bike path and possibly injure others.  (H&K, Carlson's 4/30/87 interview).  Cpl. Coffey reported that Employee's actions in this pursuit demonstrated a total lack of judgment, violations of pursuit policy, and a possible violation of the deadly force policy.  (H&K, Coffey's 7/11/85 memorandum).  Cpl. Coffey recommended the incident be closely examined and consideration be given to submitting the incident to a Force Review Board.  No formal preceding was ever instituted against Employee.  Lt. Carlson testified at the hearing that he felt APD's decision not to pursue this matter constituted giving Employee a break.


On August 6, 1985 Employee received a Performance Evaluation Report relating to her work for APD for the period from July 1, 1984 through July 1, 1985.  Employee was rated as average in two categories, improvement needed in two categories, and unsatisfactory in one category.  Criticisms in the report included the quality of Employee's writing skill and the fact that Employee had spent "a major portion of the evaluation period on sick leave and light duty.  Officer Perkins has been tardy numerous times but is attentive and well groomed when reports for duty."


On July 30, 1985 Employee saw Richard R. Taylor, Jr., M.D., a family practitioner, with complaints of losing her voice, abdominal pain, and vaginal irritation.  (Dr. Taylor dep., pp. 3‑5).  Dr. Taylor diagnosed Employee as having "gastritis."  (Id. at 8).  Dr. Taylor prescribed an antacid and recommended Employee undergo counseling for "some stress."  (Id. at 7).  Dr. Taylor found Employee had a lot of anxiety and depression.  (Id. at 8).  Dr. Taylor did not make any note concerning what was particularly occurring at the time.  (Id. at 8).  Dr. Taylor testified at the hearing that Employee stated she was under quite a bit of stress at work.  Employee was also somewhat concerned about the metastasis of her cancer found earlier.


Dr. Taylor saw Employee again on August 5, 1985.  On August 9, 1985 Employee saw Ms. Drake.  They discussed Employee's work and her relationship with her son (Drake dep., p. 50).  Ms. Drake asked Employee if she wanted Ms. Drake to intervene with Employee's supervisor.  Employee said no.  (Id. at 51).


Employee saw Dr. Taylor again on August 23, 1985.  Dr. Taylor performed a sigmoidoscopy, or examination of the lower bowel.  (Taylor dep. , p. 10)  Employee had continuing abdominal
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pain, and Dr. Taylor was concerned about a possible metastasis given Employee's history of carcinoid of her appendix.  Employee was also concerned about this possibility.  Dr. Taylor saw, or spoke, with Employee again on August 23, 26, and 23, 1985 and September 3, and 25, 1985 for bronchitis.


Employee alleged that additional work stressors occurred in 1985, The first occurred in April or May 1985 and was entitled the "Vice Position incident." (Hearing exhibit 01) . Employee alleged she had a meeting with Cpl. Monaghan in which he told her that if she "would just be willing to drop everything from this point back" he would make sure she got a vice position.


Officer Monaghan stated the conversation alleged by Employee occurred on October 17, 1985, arid he didn't make the statement Employee alleged.  (H&K, Monagan's 4/27/87 interview). Officer Monaghan stated he didn't have much "pull" in the department.  Employee alleged another work stressor occurred in September of 1985 and is entitled the "Grimes Incident."  (Hearing exhibit #1).  Employee alleged Sgt. Grimes stated to her, and to two female officers from the lower 48, that he would go out to dance with them if he could be guaranteed "a fuck and a drink."


Sgt. Grimes denied making this remark.  (H&K, Crimes 4/28/87 interview).  Sgt. Austin, who stated he was present during this entire conversation, also denied that Sgt. Grimes made this remark. (H&K, Austin's 5/587 interview).


Employee alleged another work stressor occurred in September or October 1985 and is entitled the "No Back Up incident." (Hearing exhibit #1).  Employee alleged she was dispatched to Providence Hospital to "handle" an adult.  Employee alleged that upon her arrival at Providence Hospital Cpl. Coffey and Officer Hennika told another officer, who had arrived as a backup for Employee, to leave.  Employee was then told to handle the individual by herself while Cpl. Coffey and Officer Hennika waited in the hall.


Cpl. Coffey stated he told the backup car to return to patrol because he and officer Hettinga were at Providence Hospital for assistance.  (H&K, Coffey's 4/27/87 interview).  He stated he and Officer Hettinga waited outside the door of the patient's room while Employee went into the room in the hope that Employee could have a soothing effect on the individual, and so the individual would not be unduly upset by the site of three uniformed officers walking into his room.  Cpl. Coffey stated he could hear voices in the room, everything went okay, and Employee did a good job handling the call.


Sgt. Hettinga confirmed that he and Cpl. Coffey waited outside the individual's room to avoid alarming the patient.  (H&K,
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Hettinga’s 5/13/87 interview).  He stated the individual was not violent.


In October of 1985 Employee's mother had a near fatal illness.  (Dr.  Federici's April 19, 1986 evaluation, p. 8).

This life threatening illness included a cardiac arrest which occurred in the recovery room, "and the complications went downhill from there."  In describing her mother's illness, the one that immediately preceded her inability to work, she reports "ripping a part of her insides" with internal bleeding.  There were blood transfusions necessary to treat the shock (as background, her mother had had what is probably a duodenojejunostomy 10 years before as a surgical treatment for her severe obesity).  Ultimately, her mother had a stormy recovery, and in fact needed a second surgery in January of 1986.  Mrs. Perkins' last day of work was 11/8/85;  thus, her mother was still in the hospital on her last day of work.

(Dr. Raffle's March 6, 1986 medical report, p. 2).


Employee stated this illness was one of two non job‑related stressors which occurred.  She stated:

My mother had complications due to surgery and I was the one available that could take personal leave from work.  I spent about eight days with her at the hospital.  She had to go back in for further surgery but I didn't need to take off time again as she had no complications with the second surgery.

(Hearing exhibit #1).


On October 12, 1985 Robert Pfeil was shot in Anchorage.  Mr. Pfeil did not immediately die from his wounds.  Sgt. Grimes later became involved in the investigation of this case.


Sgt. Grimes testified that following the shooting he had contact with Robert Betts, who confessed to his involvement in the shooting, including the fact that he was the driver of the vehicle used in the shooting.  Betts identified "Larry" as an individual who was also involved in the shooting.  "Larry" was identified as Employee’s brother, Larry Gentry.  Betts later contacted Gentry, at the secret direction of APD and without Gentry's knowledge, to discuss the circumstances of the shooting.


Sgt. Grimes testified he understood Employee was then contacted by Gentry.  Gentry told Employee he was being harassed by Betts.  Employee was not aware of APD’s involvement in the situation at that point.  Employee was also unaware that any relationship existed between Gentry’s complaint of harassment and the Pfeil shooting.  Employee advised her brother to contact APD and make a report of harassment.


On October 29, 1985 Sgt. Grimes composed and dictated a letter for Betts to write and to deliver to a location for Gentry to pick up.  The letter related to the Pfeil shooting.  Employee accompanied her brother to pick up this letter, again without
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knowledge of APD's involvement in the preparation and delivery of the letter.  Employee subsequently brought her brother to APD where a statement was taken.  Gentry denied involvement in the Pfeil shooting at that time.


On October 31, 1985 APD recovered Gentry's vehicle, which had allegedly been used in the shooting.  On November 2, 1985 Gentry confessed to his involvement in the shooting and agreed to cooperate with the police.  (Employer's Hearing exhibit #7).  At Gentry's request Employee was not notified of her brother's involvement in the shooting at that time.  (H & K, Grimes' 4/25/86 memorandum; Grime's hearing testimony).  On November 2, 1985 Gentry testified in a court proceeding for application of a sealed search warrant.  (Employer's Hearing exhibit #9).  Gentry stated that no promises had been made to him concerning his statements of November 2, 1985 or his testimony in the court proceeding with the exception that he would he provided police protection. (Id., at 221‑22212 70 ‑272) .


On November 5, 1985 Employee filed a complaint of discrimination with the State of Alaska Human Rights Commission.  Employee alleged that from 1983 and continuing she had been subjected to sex and physical handicap discrimination in the form of harassment, arduous working conditions and denial of career advancement opportunities.  Employee continued working through November 7, 1985.


About November 11, 1985 Mr. Pfeil died from wounds sustained in the shooting.  Sgt.  Grimes testified at the hearing that following the death of Mr. Pfeil a decision was made to arrest Gentry and charge him with first degree murder.  About November 11, 1985 Sgt. Grimes attempted to arrest Gentry by going to Gentry's residence.  Sgt. Grimes testified Gentry was not at his residence but, upon returning to his patrol car, Employee called Sgt. Grimes on his car radio.  Employee stated Gentry was with her in her car.  Sgt. Grimes understood Employee and her brother were coming from the hospital where they had visited their mother.


Sgt. Grimes asked Employee to meet him, with her brother, at the police station.  Employee later arrived at the police station with Gentry.  Sgt. Grimes informed Gentry that Mr. Pfeil had died that morning, and a first degree murder warrant had been issued for his arrest.  Gentry was taken into custody.


Sgt. Grimes testified Employee's immediate response to this arrest was to go "berserk," screaming and cursing at Sgt, Grimes.  Employee alleged Sgt. Grimes had railroaded her brother, and it was not fair.  Employee believed the arrest of her brother was a non job‑related stressor.  (Hearing exhibit #1).


Gentry's arraignment for first degree murder occurred about November 12, 1985.  Officer Carter testified at the hearing that, while this arraignment was occurring, Employee was in an

Janet R. Perkins v. Municipality of Anchorage

office in the courthouse and was very emotional and angry.  Officer Carter testified Employee was cursing.  She felt her brother was being treated unfairly, and the investigation was unfair.  Sgt.  Grimes also testified he could hear Employee while he was in the courtroom during the arraignment.


Employee alleged an additional work stressor occurred about November 1985, and is entitled the "Written Up for Cussing Incident."  (Hearing exhibit #1).  Employee alleged she was called into a meeting with Chief Porter to discuss being written up for cursing.  Employee alleged this occurred at a time when she was under doctor's orders to stay away from APD due to stress.  Employee alleged Chief Porter told her that she had "better divorce myself from my entire family and remember that I am a cop first."


Chief Porter stated he did call Employee into his office to discuss cursing which had occurred at the courthouse when her brother was charged with first degree murder.  (H&K, Porter's 5/4/87 interview).  Chief Porter told Employee she was not assigned to the case, and she had better divorce herself from the case, not from her family.


On November 15, 1985 Employee met with Dr. Taylor, Employee stated she needed some time off work.  She stated she was "extremely agitated about her brother." (Taylor's dep., p. 16).

She felt ‑‑ I never clearly understood what ‑‑ what her problem was with the other officers in the police department, but there was ‑‑ she felt that because of her brother that she was really being persecuted;  that she had been told to stay away from the case, that it was none of her business.  And that she was going to lose her job if she didn't stay away from this and be in a lot of trouble;  and she was really agitated about this thing.  Just, you know, practically bouncing off the walls, very tearful.  She wasn't able to sleep.  Extremely agitated and really not able to function at work.

(Id.).


Dr. Taylor took Employee off work on November 15, 1985 for seven days.  Employee saw Ms. Drake again on November 22, 1985.  Employee requested a referral from Ms. Drake for a psychological assessment. (Drake dep., p. 53).


Employee saw Dr. Taylor on November 22, 1985.  Dr. Taylor reported Employee was continuing to have trouble and was unable to sleep.  (Taylor dep. , p. 20).  Employee felt persecuted by her supervisors at work, and harassed at work with some sexual harassment.  (Id. at 20).  She felt that problems with her brother had brought things to a head.  (Id. at 21).  Dr. Taylor recommended

that Employee stay off work. (Id.).


Employee saw Dr. Taylor again on December 20, 1985. (Id. at 23)  He recommended at that time that "she check into some light duty, see if there's something that she could do that
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wouldn't put her out in the field so‑to‑speak." (Id. at 24).  Dr. Taylor felt that Employee was physically, though not mentally, able to return to work.  (Id.).  Dr. Taylor reported that Employee did not have a major complaint of back pain in 1985. (Id. at 17‑18, 26).


Employee returned to her regular work as a police officer for APD during periods between March 1985 and November 1985.  (Employee's dep. I, at 28‑29).  Employee stated that on occasions her back would go out so bad that she had to go to a chiropractor.  After receiving chiropractic treatments, she was able to return to her normal duties.  (Id. at 29).  Employee stated that, due in part to her back she did not return to work after November 1985. (Id. at 30).


Dr. Teague continued chiropractically treating Employee's back condition through November 25, 1985.  (Teague dep., p. 47).  Dr. Teague testified that Employee's condition improved somewhat between May 29, 1985 and September 6, 1985, and she was able to work as a police officer.  (Id. at 47‑48).  On December 20, 1985 Dr. Teague recommended Employee seek an orthopedic evaluation, and felt his treatment of her back had concluded. (Id. at 51).


Employee alleged another work stressor occurred about November of 1985, and was entitled the "Homicide Interview Incident."  (Hearing exhibit #1).  Employee alleged she was called into the police station to give a statement about the Pfeil shooting despite the fact that Chief Porter had told her to divorce herself from this case.  She later participated in this interview with, among others, Officer Carter and her attorneys officer Carter testified at hearing that he felt the purpose of this interview was to harass Employee and not to gain useful information concerning the Pfeil investigation.


This interview occurred on January 2, 1986.  (H&K, Grimes' 4/25/87 interview).  Sgt. Grimes stated that during the course of this interview, and from a previous statement by Employee, he became aware that Employee had knowledge of several facts relating to the Pfeil investigation.  This information included evidence that John Bright, another person involved in the Pfeil case, was a convicted felon, had previously been in possession of firearms and had previously been involved in a shooting in the Anchorage area.  Both Sgt. Grimes and officer Foster, who were present during this interview, felt Employee was uncooperative and evasive in this interview.  (Id.; H&K, Foster's 5/6/87 interview).


On February 21, 1986 Employee underwent a psychological consultation with David J. Sperbeck, Ph.D., a floresenic psychologist.  Dr. Sperbeck spoke with Employee for two‑and‑a‑half hours and reviewed the available personnel and medical records.  He also reviewed various psychological tests completed by Employee.
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Dr. Sperbeck testified at the hearing that his primary diagnosis was a "Mixed personality disorder with narcissistic:, paranoid and histrionic features."  He also felt Employee was experiencing an ‘adjustment disorder with mixed emotional features.’  Dr. Sperbeck felt Employee was having trouble adjusting to things going on her life, and her mixed emotional features included stress, anxiety, anger and frustration.


Dr. Sperbeck felt Employee had problems "dependent of work, which predated her work.  This included problems with relationships, rebelling against authority, and unstable emotions.  Employee had intense anger and rage which went beyond a response to any work‑related stress, and was more deeply rooted.  Dr. Sperbeck felt Employee's history supported a diagnosis of a personality disorder in a person experiencing a lot of stress, unwarranted suspicion, paranoia, exaggerated sense of emotional discomfort, distorted sense of gender identity, inability to appropriately express anger, and a tendency to polarize thinking in such a way as to distort reality.


Dr. Sperbeck could not rule out' after the time he first saw Employee, that her psychological problems were producing her physical problems.  Also he could not rule out that Employee was experiencing work problems and stress.


On February 27, 1986 Employee saw Stephen Raffle, M.D., who has been a board certified psychiatrist since 1977.  Dr. Raffle reviewed the available  records, including testing performed  by Dr. Sperbeck, and performed an examination of Employee.  Dr. Raffle testified at the hearing that Employee was comfortable and relaxed during this examination.  Dr. Raffle stated Employee had lots of complaints of physical problems, but did not complain of back pain.  Dr. Raffle testified he looks for evidence of physical problems during his examinations.


Dr. Raffle concluded Employee had a 'borderline personality disorder" (BPD).  (Dr. Raffle's March 6, 1986 medical report, p. 14).  He noted that individuals with this condition "are both impulsive and unpredictable, and are this way over long periods of time."  (Id.).  He noted two examples of Employee's impulsiveness were her prior marriages/divorces and her frequent cursing.  In reaching his diagnosis Dr. Raffle noted Employee's intense anger, lack of control of her anger, identity disturbance, instability, irritability, a histrionic personality with self‑dramatization and exaggerated expression of emotion, an incessant drawing of attention to herself, a craving for activity and excitement, overreaction to minor events, vanity, demandingness, playing of the "victim's role", narcissism belief that the general rules do not apply to her because she is a special person, an inability to clearly assess her own abilities and
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limitations, and paranoia such that whatever shortcomings she has she blames on others.  (Id. at 14‑ 15).


Dr. Raffle also felt that about November 9, 1985 Employee developed a significant "anxiety disorder" which persons with a BPD are more 'susceptible" to develop.  (Id. at 15).  He believes "the combination of her mother's life threatening illness and her brother's surveillance . . . [were] the last straw that led to the anxiety which resulted in her disability." (Id. at 16).


Dr. Raffle did not believe that any job stressors cited by Employee created "any features of disability." (Id.).

She was apparently getting along on the job, usually on light duty, not particularly troubled by her low back syndrome, and essentially being criticized for performance which was a [sic] times problematic, particularly her writing skills.  I believe that because of her underlying paranoid tendencies she denied that these shortcomings were hers, but rather that she was somehow being "set up" or discriminated against by the police department.  I cannot judge one way or the other if their criticisms about her writing skills were valid, but do know that within the evaluations there is repeated criticism about her writing skills.  Furthermore, in the year following Sgt.  Pennington's retirement, there is no particular change in the evaluation profile.  She was evaluated pretty much the same way 7/2/84 through 7/2/85 as an appreciating [sic] year.  I believe that what contributed to her discrimination suit was the withdrawal of her FTO stripes, and a general lack of enthusiasm for her within the department;  this lack of enthusiasm is probably related to her many absences and expectation of special favors.  As noted in my discussion of borderline persons, this expectation of special favors is one of the core qualities of her personality.  She herself would not see anything wrong in her expectation of special favors, but her supervisors did.  Their response was apparently to remove some responsibilities from her, and she interpreted this removal of responsibilities to mean that her chances for promotion were reduced (S.R. ‑‑ this is probably true).  She then engaged a paranoid mechanism whereby she blamed others for her shortcomings instead of blaming herself; it was not she who was at fault, it was them.  There then involved a discrimination suit which she reports to me.

(Id. at 16‑17).


Gentry's trial occurred in March 1986.  On March 27, 1986, during the trial, a female walked up to Jack Peters, a witness at the trial, and stated, "Better watch your ass, Jack. I have lots of friends in Homer." (February 1987 Arbitration Opinion and order, p. 27).


An arbitration was held subsequent to this event, in which the factual issue presented to the' arbitrator was whether Employee, or some other person, made the above statement to Mr.
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Peters.  The arbitrator found that Employee had made this remark to Mr. Peters. (Id. at 29).


Gentry was eventually found guilty of first degree murder.  Employee felt her brother was wrongfully convicted of first degree murder. (EE's dep. 11, p. 47) . Employee believed that a major portion of Sgt. Grimes decision to prosecute her brother was based on his personal feelings against Employee and her films of a Employee's Human Rights complaint.  (Id. at 51),


On April 19, 1986 Employee underwent another evaluation, at her own request, by Joseph Federici, Ph.D. Dr. Federici conducted a clinical interview and reviewed Employee's psychological testing.  Dr. Federici noted that in January 1986 Employee began residing with a man she had been seeing since November 1984, Employee stated to Dr. Federici that "she has not experienced a stable, long‑time relationship with a man.  She sees herself as somewhat rigid in what she will and will not accept in a mate, and believes that issues of communication and understanding may have been lacking in her relationships"  (Dr. Federici's April 19, 1986 report, page 4).


Employee stated to Dr. Federici that her difficulties at work

[s]tarted 5 years ago with Sgt. Pennington, who started writing her up for no respect for superiors.  She maintained that she had a flawless record for 8 years previous.  She believes she is being "set‑up" for termination and that there is no reason for it.  She does not see herself as contributing to the situation that has arisen.  She expresses confusion about the proceedings, and fear, situational depression, anger, hurt and frustration.  She expresses resentment for the harassment she believes she has endured and finds herself being angry at what has occurred.  She believes that her employers have tried to direct her medical treatment and that she has been humiliated by their treatment of her.  She admits that she has undergone a considerable amount of stress because of this, but tends to deny the impact of her brother's incarceration, or her illnesses as contributing to her stress.

(Id. at 5).


Dr. Federici noted Employee's test results reflected someone who had impulsive behavior, rebelliousness, poor in relationships with authority figures, and lacked insight.  She was egocentric, shallow in her feelings for others, low in tolerance for frustration, poor in controlling anger, poor in self‑control, and formed quick, superficial relationships, Employee perceived herself as better than others, externalized blame for her problems onto others, and had little insight into her own behavior.  Dr. Federici felt these results indicated "a potential for continued interpersonal conflict with authority figures, and a tendency not
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to take responsibility for one's behavior, but rather blame other Sources."  (Id. at 8).


Dr. Federici stated that neither the purpose nor the scope of the evaluation was to establish "the legitimacy or credibility of Ms. Perkins' complaints about her supervisors at the Anchorage Police Department,"  (Id. at 7).  Dr. Federici stated, however, it was reasonable to assume "that the issues of her employment have given rise to a considerable degree of her stress, however, it is also safe to assume that her condition has been exacerbated by the other events in her life which she is not willing to consider." (Id. at 8).


Dr. Federici understood, from the information available to him, that Employee's performance at APD before May 1985 was acceptable and that, as stated by Employee, in May 1985 "the real conflicts escalated." (Id. at 8).  Dr. Federici found

[W]ith the development of unresolved interpersonal conflicts with supervisors, the more negative personality traits of aggressiveness and narcissism surfaced and the conflicts continued to escalate and go unresolved, leading to the present situation It is my opinion that whatever the nature or origin of her conflicts with her supervisors, the limitations of her personality certainly did not make it any easier to resolve the issue, and probably had a great deal to do with the unsatisfactory situation in which she finds herself.

(Id. at 8‑9).


On April 27, 1986 a disturbance occurred at Humana Hospital involving, among others, Employee and various hospital personnel.  Employee was asked several times to leave the hospital because visiting hours were over.  Employee allegedly stated at one point, "What the fuck are you talking about?  I've been here visiting my sister after hours before and never had to leave then." (February 1987 Arbitration opinion and Order, p. 30).  In February of 1987 the arbitrator held, after considering the evidence presented, that Employee was inconsiderate of others and verbally abusive to hospital personnel in this incident. (Id. at 35).


At the request of APD, Employee met with Dr. Sperbeck for about two hours on May 5, 1986 for a follow‑up evaluation to determine if Employee was able to return to work.  Dr. Sperbeck found Employee did not exhibit the intense anger, paranoia, lack of control, and polarized effects that she had demonstrated earlier.  Dr. Sperbeck noted certain events had occurred since his last examination which related to this change.  These events included the conclusion of Employee's brother's trial and a "religious

Janet R. Perkins v. Municipality of Anchorage

conversion" which Employee stated had occurred. (Dr.  Sperbeck's May 8, 1986 medical report, p. 2).


Dr. Sperbeck diagnosed Employee as having a BPD and an adjustment disorder.  Dr. Sperbeck felt, however, that "external stressors which exacerbated Ms. Perkins' borderline personality characteristics and caused her to be particularly anxious, depressed, and paranoid, are in varying degrees of resolution at this time."  (Id. at 3).  Dr. Sperbeck therefore recommended Employee be 
provided a six‑to‑twelve‑month probationary period of return to light‑duty work.


On May 12, 1986 Employee saw Dr. Teague complaining of backaches, headaches, nervousness, sinus trouble and digestive disorders. (Teague dep., p. 53).  Employee stated she had hurt her back on May 11, 1986 while loading a dishwasher.  (Id. at 54).  Dr. Teague diagnosed neuritis and attendant vertebral subluxations. (Id. at 54‑55).


Dr. Teague did not believe he would have released Employee for even light‑duty work as a police officer in May 1986. (Id. at 60).  Dr. Teague felt that after July 1986 Employee could ride her motorcycle, though she should use caution.  (Id. at 64).  Dr. Teague felt Employee had a degenerating condition between May of 1985, when he released her for full‑time police work, and May of 1986 when he found that she could not do even light‑duty work for APD.  (Id. at 66‑68).  Dr. Teague saw Employee 32 times in 1986.  (Id. at 54).  On November 13, 1986 Dr. Teague diagnosed Employee's problem as a "chronic lumbosacral sprain with pain."  (Dr. Teague's 11/13/86 letter to R. Wagg) . Dr. Teague noted Employee was not able to return to full‑time police work, and sedentary work was the only work she might be able to do.  Dr. Teague noted Employee might need chiropractic treatments for the rest of her life.


Employee was terminated from APD on June 13, 1966.  From October 14 through October 22, 1986 a hearing was held concerning this termination.  During the course of this hearing Employee

stated she "absolutely" felt capable of returning to work at the police department.  (October 21, 1986 termination hearing transcript, Volume 5, pp. 1113‑14).  In February 1987 Employee's termination was upheld by the arbitrator.


Employee consulted with Dr. Taylor 13 times between January and October 1986.  (Taylor dep., p. 33).  Employee continued to complain of persecution and being dealt with unfairly because of her brother and "her being a lady."  (Id. at 28).  Employee stated to Dr. Taylor that she wanted to return to light‑duty work as a police officer in 1986.  (Id. at 29).  Dr. Taylor generally felt that Employee could return to light‑duty work during 1986.  (Id. at 32).  Dr. Taylor did not make any notation in his records of complaints of back pain by Employee in 1986.  (Id. at 33).
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Employee saw Dr. Taylor again on April 28, 1987 for a routine pap and pelvic examination. (Taylor dep. at 35) Dr. Taylor noted the prognosis was good for Employee to return to work, with the exception of work for APD, because she had been terminated from this job. (Id. at 35‑36).  Dr. Taylor did not believe that Employee had any physical disabilities which prevented her from working as a police officer. (Id. at 36).


At Defendant's request Employee saw Dr. Nolan again on May 6, 1987 for another medical examination related to Employee's complaints of persistent and increased back pain. (Dr.  Nolan's dep. I, p. 16).  Dr. Nolan repeated his earlier physical examination and obtained additional x‑rays. (Id. at 18) . Dr. Nolan found no objective changes in, and no worsening of, Employee's condition from his May 22, 1985 examination. (Id.)  Dr. Nolan felt Employee had "developed a chronic pain syndrome," or a situation where the injury, a back sprain, had gone away, but the pain reaction and other side effects had persisted. (Id. at 19).  Dr. Nolan felt that Employee's pain complaints had a psychological component. (Id.). Dr. Nolan stated Employee continued to have no evidence of disc degeneration, nerve damage or other orthopedic or structural problems. (Id.). in his deposition of June 19, 1987 Dr. Nolan noted that Employee had no limitations, from an orthopedic point of view, from functioning as a police officer. (Id. at 28).


Employee's deposition was taken on May 29, 1987.  She stated she felt unable to return to work as a police officer due to her back condition.  (EE's dep. 1, pp. 4, 6).  Employee stated her back hurt and it would "go out."  Employee testified her back condition was aggravated by carrying weight on her hips.  She could not sit for more than one‑half an hour at a time, and she could not do fast movements, including jerking and twisting.  She stated she could drive continuously for only one‑half hour, could sit continuously for only 10 minutes to one hour, could stand continuously for 10 minutes, could walk for one‑half an hour, and had trouble bending. (Id. at 7‑20).  In about April 1987 Employee determined that she could not return to work as a police officer.  (Id. at 31).


Employee testified she did not work from November 1985 through May 29, 1987. (Id. at 41).  She attempted to find work in 1986 and 1987 doing, among other things, accounting, bookkeeping and working as a stewardess. (Id. at 43‑45).  She also applied for, and received, unemployment insurance benefits from July 26, 1986 to March 28, 1987.  (Defendant's Hearing exhibit number 13).  Employee continued to ride her motorcycle on a regular basis, both within and outside Anchorage, from 1985 through 1987.  (EE'S dep. 1, pp. 54‑69).  She testified she rode her motorcycle between 1,200
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and 1,500 miles from January 1, 1987 and May 29, 1987.  (Id. at 60).


At the time Dr. Teague's deposition was taken on June 4, 1987, Employee had seen Dr. Teague six or seven times in 1987.  (Teague's dep., p. 65).  Dr. Teague testified he believed Employee had a degenerative condition.  This conclusion was based on recent x‑rays from her orthopedic doctor, Employee's symptoms, and her progress. (Id. at 68‑69).  Dr. Teague believed Employee could not do light work as a police officer.  (Id. at 66).  Dr. Teague felt Employee had more restrictions in 1987 than in 1986. (Id. at 79).  Dr. Teague felt Employee's condition degenerated during periods from 1986 through 1987 because of her April, 1985 injury and her other pre‑existing injuries. (Id. at 81).


Employee saw Dr. Taylor again on June 2, 1987 for stress.  (Taylor dep., p.36).  Dr. Taylor stated that while Employee mentioned low back pain at times from 1985 through 1987, it was never a "major problem" that kept her away from work.  (Id. at 37).  Dr. Taylor never observed any back problems or examined Employee's back.  (Id. at 39‑40).  Dr. Taylor does not believe Employee was disabled from being a police officer because of her back. (Id. at 41).


On June 11, 1987 Employee underwent a R‑200 evaluation designed to measure range of motion.  The test was not completed due to Employee's "complaints of pain."  (Dr. James dep., p. 15).  Employee was "extremely hostile and tearful during this test."  (Id. at 15).  J. Michael James, M.D., a rehabilitation specialist, testified that based on the available results he believed Employee was a "symptom magnifier and that the limitations that she presents to us are not true and valid." (id. at 20).


On June 24, 1987 Employee, her sister June Wilke, and her mother went to the Captain Cook Hotel in an attempt to find Dr. Raffle.  (EE's dep. 11, p. 75).  Employee asked to talk to him about his report concerning Employee. (Id. at 76‑77).  Dr. Raffle stated he would not discuss his report with Employee.  (Id. at 78).  Employee then started shouting and cursing at Dr. Raffle.  (Id. at 79).  Dr. Raffle again said he did not want to talk to Employee.  (Id. at 70)  Employee continued shouting and cursing, and also asserted Dr. Raffle had fallen aslee during his interview with her.  (Id. at 80).


Dr. Raffle testified at the hearing that Employee was face‑to‑face, only a few inches away from him, at times during this confrontation.  He stated Employee was using a threatening tone of voice and appeared to be losing control of her anger.  Dr. Raffle stated Employee followed him into the lobby of the Captain Cook, screaming and swearing at the top of her lungs.  Dr. Raffle felt Employee might become dangerous.  Dr. Raffle went into the manager's office and asked that Employee be escorted out of the
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hotel.  Dr. Raffle stated he later returned to his room and received a telephone call from an individual whom he identified as Employee.  The individual stated to Dr. Raffle that he would not leave Anchorage alive.


Ms. Wilke also testified at the hearing that Employee cursed at Dr. Raffle in an increasingly loud voice during this confrontation.  Ms. Wilke claimed that Employee's mother, and not Employee, made
the subsequent phone call to Dr. Raffle.


On September 20, 1987 Employee met with David H. Smith, Ph.D., a clinical psychologist.  Dr. Smith conducted a six‑and‑one‑half hour interview with Employee.  He also reviewed Dr. Sperbeck's, Dr. Raffle's and Dr. Federici's reports, Dr. Taylor's deposition and the October 1986 arbitrator's opinion and award.  (Smith's March 6, 1988 report).  During his interview with Employee Dr. Smith noted Employee complained of, and appeared to be in pain from, back problems. (Id. at 12).


Dr. Smith concluded that Employee suffered significantly from work‑related stress. (Id. at 13). He stated this stress increased from 1982 through 1985, became unbearable in the summer of 1985, and created a "condition of disability."  (Id. at 16).  Dr. Smith stated the best objective evidence of this work‑related stress was her year‑long counseling with Dr. Youell in 1982‑83, during which Employee alleged she saw Dr. Youell perhaps 50 times with a focus on adjusting to the harassment and intimidation at her job, her counseling with Ms. Drake at Human Affairs in 1983, which Employee again alleged focused on adjusting to her work environment, and her July and August 1985 visits to Dr. Taylor.


Dr. Smith disagreed with Dr. Raffle's diagnosis of a BPD.  Restated that while Employee "showed some of the characteristics of the borderline personality, in my judgement, she most likely did not meet the necessary criteria for such a diagnosis in 1985 and certainly does not meet the criteria for such a diagnosis at this time."  (Id. at 16‑17).  Finally, Dr. Smith noted his concern with Employee's psychological testing as Employee alleged the testing done was in an unsupervised setting and was completed with the assistance of her son.


On February 11, 1988 Employee saw Louis Kralick, M.D., a board certified neurosurgeon.2 Employee reported to Dr. Kralick

___________________


2According to notes in our file Employee also saw Charles Aarons, M.D., on January 23, 1988.  On September 1, 1988 Defendant filed a written request to cross‑examine Dr. Aarons.  Employee did not provide Defendant an opportunity to Cross‑examine Dr. Aarons.  Defendant's request for cross‑examination was not withdrawn.  Therefore we find that Dr. Aaron's reports are not admissible under a hearsay exception to the Alaska Rules of Evidence.  8 AAC 45.120(A).  We therefore exclude these documents from our consideration.
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that she had suffered severe back and leg pain beginning approximately three weeks previously.  (Dr.  Kralick's dep., p. 9).  Dr. Kralick reviewed a January 30, 1988 MR scan of Employee's lumbar spine which reflected a disc herniation at the L‑5, S‑1 level.  (Id. at 7‑8).  Dr. Kralick diagnosed "a nerve root compression by a disc rupture."  (Id. at 8).  Dr. Kralick noted no precipitating event relating to this problem.  (Id. at 9) .  On February 17, 1988 Dr. Kralick performed a right "L5 S1 laminctomy discectomy and nerve root decompression." (Id. at 10).


Dr. Kralick saw Employee again on March 16, 1988 and April 14, 1988.  (Id. at 11).  On April 14, 1988, Employee had no complaints of significant leg or back pain.  Dr. Kralick felt Employee was doing well.  On July 7, 1988 Employee saw Dr. Kralick again with no complaints of leg pain.  (Id. at 12).  Dr. Kralick felt that Employee's surgery was successful.  (Id. at 14).


On July 29, 1988 an investigator for the State of Alaska Human Rights Commission found that Employee had "failed to establish a prima facie case of retaliation for expressing opposition to discriminatory practices"  (Steven's July 29, 1988 Determination, p. 4).  The matter was closed for failure to submit "substantial evidence."  (Id. at 4).


Employee testified that her first job after November 1985 began in about July 1988 as a waitress.  (EE’s dep.  II, P. 10).  However, she also testified that beginning about November 1987 she worked for Darlene Norris filing and answering telephones.  (Id. at 12).


Ms. Norris testified that Employee and her fourth husband separated in about October or November 1987.  (Norris dep., p. 27).  Ms. Norris stated that at one point Employee's husband threatened to kill Employee, and in July or August 1988 Employee obtained a restraining order against her husband. (Id. at 28‑30).


Dr. Kralick's deposition was taken on September 22, 1988.  Dr. Kralick testified that about a third of all people he treats for herniated discs have spontaneous Herniations. (Kralick dep. , p. 16). Dr. Kralick was unable to state whether a substantial relationship existed between Employee's 1984 and 1985 work‑related incidents and her 1988 disc herniation. (id. at 29‑30).  However, if Employee was pain free and released for work after the 1984 and 1985 incidents, if she functioned well physically without back complaints and if she was treated by a physician for two years without record of back complaint, he believed her 1984 and 1985 injuries would not be substantially related to her 1988 back complaints. (Id. at 29) . Dr. Kralick further stated that if at the time Employee saw Dr. Wilson she had a disc fragment "out the way it was when I saw her and did the surgery," then Employee would have expressed unrelenting leg complaints to Dr. Nolan.  (Id. at 55).
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Dr. Nolan's deposition was taken again on October 28, 1988.  At that time, Dr. Nolan had not seen Employee since May 6, 1987.  (Dr.  Nolan's October 28, 1988 dep., p. 4).  Dr. Nolan did not believe Employee's January 1984 and April 1985 injuries were substantial factors in Employee's January 1988 surgery for a herniated disc. (id. at 6).  Dr. Nolan noted Employee's history of recovery from her 1984 injury by the time of the 1985 incident, her subsequent unrestricted release to work in 1985 with no evidence of a disc problem, and the diagnosis in 1987 that a chronic pain problem had developed. (id. at 6‑7).  Dr. Nolan did not find any evidence of a herniated disc in 1987. (Id. at 10) . Dr. Nolan believed that Employee's history of sharp pain approximately three weeks before the February 1988 surgery indicated Employee suffered a spontaneous herniation, which is true of most disc herniations. (Id. at 12‑13).


Dr. Teague testified at the hearing that he believed Employee's 1984 and 1985 work‑related injuries were substantial factors in her February 1988 surgery.  Dr. Teague did not believe Employee recovered fully from her 1984 and 1985 injuries.  He believed these injuries could have damaged Employee's disc.  Although not causing a full protrusion of the disc, these injuries made Employee more susceptible to a herniation in the future.  He reviewed Dr, Kralick's and Dr. Nolan's depositions and disagreed with Dr. Nolan's conclusion that Employee's 1984 and 1985 work related injuries were not substantial factors in her February 1988 surgery.


Dr. Smith also testified at the hearing.  Dr. Smith stated he reviewed substantial additional materials, and had additional contacts with Employee relating to this case following the preparation of his original report in March 1988.  Dr. Smith continued to believe that Employee experienced stress as a result of her work with APD, and this stress was a substantial factor in her inability to return to work for APD.  Dr. Smith referred to several of the work incidents identified by Employee in hearing exhibit #1 as stressors leading to Employee's stress problem.  These incidents included pressure from Sgt. Pennington and Cpl.  Coffey to modify her behavior, solve report writing problems and stop using profane language.  In addition, there were the conflicting instructions from her supervisors concerning her chiropractic treatments, the three‑wheeler pursuit incident, the bike path incident, the FTO incident and the oral canine board incident.


Dr. Smith did not believe Employee suffered a mental disease or defect as a result of her work with APD which rose to the level of a "diagnostic certainty"  He did not believe that either before, or after, her work with APD Employee suffered from a diagnosable mental problem.  Dr. Smith believed Employee was
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disabled from working as a police officer because of "anger."  Dr. Smith felt Employee was "highly stressed" as a result of her work activities from 1983 to 1985.  Dr. Smith did not believe "highly Stressed" was a medical term and was unable to define the term “stress.”


Dr, Smith again specifically stated he disagreed that Employee had a BPD.  He acknowledged that a characteristic of BPD is a history of unstable, intense inter‑personal relationships.  He believed Employee had significant relationships problems, but they were not sufficient to qualify as characteristics of a BPD.  He further acknowledged that another characteristic of BPD is "impulsivity."  He stated an individual must demonstrate two areas of impulsivity for this characteristic to be demonstrative of a BPD.  He believed Employee had demonstrated some impulsivity which included her confrontation with Dr. Raffle on June 24, 1987 and probably her confrontation with Mr. Peters on March 27, 1986.  However, Employee’s impulsivity was not sufficient to be a characteristic of a BPD.


Dr. Smith believed Employee began her job with APD having a fairly unique personality for a female police officer.  He believed she had a tendency to talk back and was contentious.  She had a tendency to get into people's faces and force them to explain themselves.  She had a language problem, using gutter language to excess.  Dr. Smith believed Employee's inability to work with APD was a combination of the stressors identified by Employee and her personality.  Her "anger" disability resulted from her pre‑existing personality exacerbated by her work with APD.  Her condition became substantially worse as a result of working with APD.


Dr. Smith did not believe Employee could return to work as a police officer.  He believed Employee was able to return to something other than police officer work from June 1986 to the present.


Dr. Raffle also testified at the hearing after reviewing a substantial number of documents including medical reports, depositions, investigative reports, and the arbitrators report.  Dr. Raffle continued to believe that Employee suffered from a BPD.  He believed this disorder was developed early in Employee's childhood and was in place by the end of her adolescence.  Dr. Raffle stated that a person with a BPD is impulsive, confrontary, poor in controlling anger, unpredictable in rage, disassembles reality, misperceives what is going on, and has a changing view of reality.  These type of people become embroiled in confrontations without appreciating that they are provoking the behavior, and they then interpret the confrontations as people out to get them.


Dr. Raffle believed that numerous examples exist in Employee's history to support his diagnosis of a BPD.  Dr. Raffle believed, generally, that Employee failed to appreciate that she
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provoked the responses from supervisors and coworkers of APD and then felt unjustly singled out.  Dr. Raffle felt the pursuit of the motorcyclist incident was an example of this characteristic.  There Employee felt that her actions in chasing a motorcyclist down a bike path in her squad car were reasonable and felt that APD was unreasonable in criticizing her behavior.  Dr. Raffle felt Employee's flagrant profanity, including the "fucking cup of coffee" incident, was another example of this characteristic.  Dr. Raffle felt that Employee's language brought her to the attention of others, was provocative and invited criticism.  When responses were received, however, Employee felt abused.  Dr. Raffle felt many of the stressors alleged by Employee in hearing exhibit #1 were examples of characteristics of her BPD.  Dr. Raffle testified Employee's confrontation with him on June 24, 1987 at the Captain Cook Hotel was another example of these characteristics.  Dr. Raffle particularly believed this incident was an example of impulsive behavior, a characteristic of a BPD.


Dr. Raffle also believed Employee suffered an adjustment disorder with mixed features in approximately November 1985.  Dr. Raffle described this problem as a time‑limited condition, triggered by environmental causes and usually ending within six‑months.  Dr. Raffle believed that the stressors which caused this problem included the arrest and conviction of Employee's brother, the life‑threatening illness of Employee's mother, and possibly the fact that Employee might have been charged with obstruction of justice and threatening a witness.  Dr. Raffle believed the problems caused Employee to be markedly preoccupied, irritable, suspicious, confrontary, memory impaired, adverse to supervision, unable to relate to others, nervous, tired, and in poor control of her anger.


Dr. Raffle disagreed with Dr. Smith that Employee's work with APD was a substantial factor in causing her subsequent disability.  Dr. Raffle felt Employee's BPD caused her to act out in the work place, and the work place simply became a stage where Employee's character disorder was lived out.


Dr. Raffle did not believe Dr. Smith's statement that Employee suffered from "anger" constituted a diagnosis.  Dr. Raffle believed Dr. Smith's failure to diagnosis a disease or defect constituted a determination that there was no lack of function.


Dr. Raffle believed Employee was unable to work as a police officer from the date she learned of her brother's arrest.  Dr. Raffle believed her disability was due to a change in her personality disorder occurring after her brother's arrest.  Dr. Raffle did not believe a change in Employee's condition occurred before October 1985.  Dr. Raffle believed’ Employee could do other types of work, including those which were police related.
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Dr. Sperbeck also testified at hearing.  Dr. Sperbeck stated that between May of 1986 and August of 1987 he received information that Employee's impulsive behavior had not remitted, as employee had led him to believe.  He particularly reviewed the arbitrator's report and evidence of more temper problems and threatening behavior.  This included Employee's June 24, 1987 confrontation with Dr. Raffle.  On August 11, 1987 Dr. Sperbeck wrote:

1.
It is my opinion that Janet is not able to perform the duties of a police officer due to my belief that she suffers from a borderline personality disorder which is demonstrated by inappropriate and intense anger or lack of control thereof;  emotional instability marked by shifts from normal mood to depression, irritability, anxiety, and paranoid thinking; and a general lack of insight into her personality attributes and her tendency to be provocative and unable to ‑tolerate closeness with others.

2.
With the respect to specific events triggering her inability to perform the duties of a police officer, I do not feel that any single event in and of itself caused her disability.  Rather, I feel that her inability to perform the duties of a police officer are the cumulative result of her predisposing personality disorder, her history of physical and mental problems over the past two or three years, her fears of her mother's apparent critical illness in October of 1985, and of course her brother's indictment and subsequent conviction on charges of first degree murder.  The surveillance and subsequent arrest of her brother was the proximate event which resulted in all the cumulative stressors mentioned rendering her disabled and impaired.  Therefore, I would have to say that she has not been able to perform the du‑ties of a police officer since November 8, 1995, which was her last day of work.  In my opinion, it is no coincidence that her brother was arrested on November 11, 1985.


Dr. Sperbeck testified at the hearing that he did not feel Employee's work with APD played an active, or even a passive, role nor was it a substantial factor in Employee's disability.  He attributed any disability which Employee had to the severe stress of her brother's arrest and her mother's illness.


Dr. Sperbeck believed that incidents occurred which reflected various characteristics of Employee's personality problems.  These characteristics were her tendency to create stress where none existed, her impulsiveness, aggressiveness, emotional instability and temper.  The incidents reflecting these characteristics included her expulsion from school on two occasions, her cursing, the three‑wheeler incident, the March 27, 1986 threat of Mr. Peters, the April 27, 1986 confrontation at
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Humana Hospital, and the June 24, 1987 confrontation with Dr. Raffle.


Dr. Sperbeck disagreed with Dr. Smith that Employee suffered substantial stress as a result of her work with APD.  Dr. Sperbeck also noted that "stress" is not a mental disease or defect.


Dr. Sperbeck believed Employee continues to suffer from her personality disorder.  He did not believe Employee could return to police work.  He was not sure whether Employee could return to work in other fields.


Employee alleges she suffered a work‑related back injury and a work‑related stress injury as a result of her employment with APD.  She claims she is entitled to TTD compensation from June 13, 1986 to the present and continuing, vocational rehabilitation, medical expenses, interest, costs and attorney's fees relating to these injuries.


Defendant does not dispute that Employee suffered work related injuries to her back in January 1984 and April 1985.  Defendant argues, however, that Employee is not entitled to any additional workers' compensation benefits relating to these injuries.  Defendant further argues that Employee did not suffer a work‑related stress injury.  Therefore, Employee is not entitled to workers' compensation benefits for this alleged injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
TTD FOR JANUARY 1984 AND APRIL 1985 BACK INJURIES

A.
Continuing Disability

We first consider whether Employee is entitled to TTD compensation benefits from June 13, 1986 to the present and continuing as a result of her work‑related back injuries.  No dispute exists that Employee injured her hack in January of 1984 and April of 1985.  The question is whether Employee is entitled to additional compensation benefits from June 13, 1986 relating to these injuries.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  AS 23.30.265(10).  The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD.  In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D.  Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the
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healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted).  In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation Must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated:  "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases."  (Emphasis in original).  The court also quoted the following description of temporary disability:"  Temporary disability may be total (incapable of performing any kind of work) , or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Ed., 95 Cal.  App. 3d 856, 868, 157 Cal.  Rptr. 355, 262 (Cal.  App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving los of earning capacity, at least in the area of permanent partial disability, on the employee.  Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


We find the weight of the evidence supports the conclusion that Employee is not entitled to additional compensation benefits after June 13, 1986 for her back injuries.  This conclusion is supported by the medical testimony from Drs. Douglas Smith, Nolan, James, Taylor, and, at least in part, Kralick, and by the evidence that Employee exaggerated and magnified her symptoms relating to these injuries.
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On January 3, 1984, and after reviewing x‑rays, Dr. Moldovan diagnosed Employee's injury as a spasm, L5 spine.  On March 7, 1984 Dr. Teague diagnosed Employee's injury as a lumbosacral strain with attendant vertebal subluxations.  Dr. Teague later noted evidence on Employee's x‑rays of a degenerative condition.  On March 12, 1984 Dr. Douglas Smith diagnosed a lumbar syndrome with underlying disc degeneration.  On July 16, 1984 Dr. Smith released Employee for her regular work.  Employee felt able to return to work in July 1984.


Employee continued with her regular duties as a police officer through April 1985 with back pain that would occur "every now and then."  She had additional medical problems during this period including an operation in January or February 1985 when cancer was discovered in her appendix.  Ms. Russell, Ms. Wilke, and Ms. Barnes all testified that Employee complained of problems with her back from 1984 forward.  Employee did not see any doctors for her back condition from July 1984 through April 1985.


On April 11, 1985 Employee suffered another work‑related injury while working for APD.  On April 14, 1985 Dr. Teague diagnosed Employee's injury as a lumbosacral sprain, thoracic sprain and attendant vertebal subluxations.


On May 22, 1985 Employee saw Dr. Nolan.  Dr. Nolan diagnosed a lumbar sprain and facet syndrome.  Dr. Nolan reviewed x‑rays and noted some minor wear at the L5‑S1 disc space.  Dr. Nolan found no evidence of a ruptured disc, subluxation, nerve damage, or other significant abnormality.  Dr. Nolan noted that the findings on Employee's x‑rays would have taken years to develop and were caused by a genetic tendency, aging, or some prior injury.  Dr. Nolan released Employee for her normal activities, without restriction, found no permanent loss of function, and found that Employee's condition was stationary.  Dr. Nolan recommended against any further treatments with the exception of an exercise program and the possible use of anti‑inflammatory pills.


On May 29, 1985 Dr. Teague also released Employee for return to her normal work.  Dr. Teague also did not impose any restriction, but recommended chiropractic treatments twice a week.  Dr. Teague later provided chiropractic treatments to Employee through November 25, 1985.  He felt that her condition improved somewhat, and she was able to work as a police officer.  On December 20, 1985 Dr. Teague recommended that Employee seek an orthopedic examination as he felt his treatment of her back had concluded.


Employee returned to her regular work as a police officer for APD at various times between May and November 1985.  She stated that her back would go out on occasion, but she would see her chiropractor and return to her normal duties.  Employee stated that
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part of the reason she did not return to work after November 1985 was due to her back.


Employee saw Dr. Taylor on several occasions between July 30, 1985 and December 20, 1985 with complaints of a variety of problems.  Dr. Taylor reported that Employee did not have a major complaint of back pain in 1985.  Dr. Taylor felt that Employee was physically able to work in 1985.


Employee met with Dr. Raffle for an evaluation on February 27, 1986.  Dr. Raffle testified that Employee was comfortable and relaxed during the entire examination and, though she had lots of complaints, did not Complain of back pain.  Dr. Raffle stated that he looked for evidence of physical problems during his examinations.


Employee met again with Dr. Teague on May 12, 1986, her Dr. Teague first meeting with Teague since December of 1985.  Employee reported that on May 11, 1986 she had hurt her back while loading a dishwasher.  Dr. Teague diagnosed neuritis and attendant vertebal subluxation.  Dr. Teague would not have ‑released Employee for even light‑duty work as a police officer after May of 1986.  He felt Employee had a degenerating condition from May 1985 through May 1986.  Dr. Teague subsequently saw Employee 32 times in 1986.  On November 13, 1986 Dr. Teague diagnosed Employee as having a chronic lumbosacral sprain with pain, He felt that Employee was not able to return to full‑time police work, and noted that Employee might need chiropractic treatments for the rest of her life.


Employee consulted Dr. Taylor 13 times between January and October 1986.  Dr. Taylor did not note any complaints of back pain during these contacts.


Employee's termination hearing occurred in October 1986.  During the course of this hearing Employee testified that she "absolutely" felt that she was able to return to work for APD.


Employee saw Dr. Taylor again on April 28, 1987.  At that time Dr. Taylor did not believe any physical disability prevented Employee from returning to work as a police officer.


Employee saw Dr. Nolan again on May 6, 1987.  Dr. Nolan repeated his earlier examination and obtained additional x‑rays.  He found no worsening of Employee's back condition.  Dr. Nolan concluded that Employee had developed a chronic pain syndrome, or a situation where her injury had gone away but her symptoms persisted.  Dr. Nolan found that Employee's complaints had a psychological component.  Dr, Nolan again found no evidence of a disc rupture, nerve damage, or other orthopedic or structural problem.  Dr. Nolan did not feel that Employee had any limitations, from an orthopedic point of view, from functioning as a police officer.


On May 29, 1987 Employee stated that she determined in about April 1987 that she could not return to work as a police
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officer due to her back condition.  She stated that her back would "go out," and it would be aggravated by carrying weights.  She could not sit and write for more than one‑half an hour at a time, and she could not do fast movements, such as jerk or twist.  She could drive only one‑half an hour at a time, sit for ten minutes to one hour at a time, stand for only ten minutes at a time, and walk for only one‑half an hour at a time.  In addition she had trouble bending.


Notwithstanding these alleged limitations, Employee testified that she attempted to find work in 1986 and 1987.  She sought work as, among other things, an accountant, bookkeeper and stewardess.  She applied for, and received, unemployment insurance benefits from July 26, 1986 through March 28, 1987.  She found work answering telephones and filing beginning about November 1987.  Beginning July 1988 she worked as a waitress.  She regularly rode her motorcycles, both within and outside Anchorage, between 1985 and 1987.  This included driving between 1,200 to 1,500 miles between January 1, 1987 and May 29, 1987.


In 1987, Employee saw Dr. Teague six or seven times before June 4, 1987.  Dr. Teague reviewed Employee's x‑rays and found Employee had a degenerative condition which had worsened since 1986 due to Employee's April 1985 injury and other pre‑existing injuries.  Dr. Teague did not believe that Employee could do even light‑duty police officer work.


On June 2, 1987 Dr. Taylor again stated that Employee's back problem did not physically disable her from returning to work as a police officer.  Dr. Taylor stated that even though Employee

mentioned her back pain to him between 1985 and 1987, it was never a major problem.  He never observed any back problems.


On June 11, 1987 Employee was extremely hostile and tearful during Dr. James' B200 evaluation.  Dr. James stated that the results of this evaluation indicated Employee was a "symptom magnifier," and that her expressed limitations were not true and valid.


On September 20, 1987 Employee met with Dr. Smith for six‑and‑one‑half hours.  Dr. Smith noted that Employee complained of, and appeared to be in, pain during this interview from her back problem.


In January 1988 Employee suffered an onset of severe back and leg pain, An MR scan reflected a disc herniation at the L5‑S1 level.  Surgery was performed on February 17, 1988.  Dr. Kralick, who performed this operation, termed it successful.


Dr. Kralick was unable to state whether a substantial relationship existed between Employee's 1984 and 1985 work‑related injuries and her disc herniation.  However, if Employee was pain free and released to work after the 1984 and 1985 incidents, functioned well physically without back complaints, and was
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treated by a physician for two years without a record of back complaint, Dr. Kralick believed her 1984 and 1985 injuries would not be a substantial factor in her 1988 back complaints.  Dr. Kralick further believed that if Employee had a loose disc fragment when she was seen by Dr. Nolan, she would have had unrelenting leg complaints.  He stated that one‑third of all people he treats for herniated discs have spontaneous herniation.


Dr. Nolan did not believe that Employee's January 1984 and April 1985 injuries were substantial factors in Employee's February 1988 surgery.  Dr. Nolan believed that Employee suffered a spontaneous disc herniation, which is true of most disc herniations.


Dr. Teague believed that Employee's 1984 and 1985 work related injuries were substantial factors in her February 1988 surgery.  He felt that these injuries would have caused damage to Employee's disc and, although not resulting in a full protrusion, made Employee more susceptible to herniation in the future.


Dr. David Smith testified that Employee has been able to return to work, but not as a police officer, from June 1986 to the present.  Dr. Raffle also testified that Employee could return to work including police‑related work.  We find the weight of this evidence, along with the other evidence presented in this case, supports the conclusion that Employee has not been TTD from June 13, 1986 to present as a result of Employee's January 1984 or April 1985 work‑related injuries.  We find this conclusion is supported by, among other things, the diagnosis of Employee's injuries as including a spasm or strain without evidence of a herniated disc or other significant abnormality at the time the injuries occurred.  This conclusion is also supported by Employee's release for full‑time work as a police officer by all her doctors following both the January 1984 and April 1985 injuries, and Employee's return to her regular work following these releases.  In addition we rely upon Employee's statement on occasion that she felt able to return to work after June 13, 1986 and that she attempted to return to work in 1986 and 1987.  She also received unemployment insurance benefits during this period, returned to work about November 1987, and rode her motorcycle regularly from 1985 through 1987.  The testimony of Dr. Nolan, Dr. Raffle, Dr. Taylor, and, at least in part, Dr. Kralick also supports our conclusion.


We additionally find this conclusion is supported by substantial evidence that Employee magnified and exaggerated her symptoms related to her back.  This evidence includes Dr. James' testimony relating to Employee's B‑200 test, Dr. Nolan's testimony that Employee developed a chronic pain syndrome and Employee's own testimony.  In particular, Employee's stated in her May 29, 1987 deposition that she was substantially disabled as a result of her
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back.  However, in the same deposition and in a later deposition, Employee testified that she attempted to return to work in 1986 and 1987, received unemployment benefits from July 26, 1986 through March 28, 1987, returned to work in November 1987 and regularly rode her motorcycle.  This testimony leads us to conclude that Employee was not nearly as disabled as she claimed in her May 29, 1987 deposition.  Instead, she exaggerated and magnified her symptoms concerning her back condition.


In concluding that Employee was not disabled after June 13, 1986 as a result of the January 1984 and April 1985 work‑related injuries, we are aware that conflicting evidence was presented on this issue.  We particularly note Employee's testimony, the testimony from others with whom Employee discussed the difficulties she experienced from 1984 onward, and Dr. Teague's testimony.  We simply do not find that this evidence, or any other evidence presented in this case, outweighs the evidence discussed above.  Therefore, we deny and dismiss Employee's claim for TTD compensation relating to the January 1984 and April 1985 work‑related injuries.


We finally note, in denying this claim, that Employee received unemployment benefits from July 26, 1986 to March 28, 1987.  Under AS 23.30.187 Employee is precluded from receiving TTD compensation benefits during this period.


B.
February 1988 Surgery

Included in our denial of TTD compensation benefits above is a denial of benefits for Employee's February 1988 surgery by Dr. Kralick.  No dispute exists that Employee was unable to work after her February 1988 surgery.  Instead, the question is whether Employee's 1984 or 1985 work‑related injuries caused, or aggravated, accelerated or combined with a pre‑existing condition to become a substantial factor in, the need for this surgery.  To the extent applicable, we consider this issue by applying the presumption of compensability test.


AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link, between the injury and continuing symptoms.  This rule applies to the original injury and continuing symptoms.  See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  “[I]n claims 'based on highly technical medical considerations' medical evidence is often
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necessary in order to make that connection.  Id.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."'  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption:  1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In applying this test we initially conclude that Employee presented sufficient evidence to establish a preliminary link between her 1984 and 1985 injuries and her 1988 surgery.  This evidence includes Dr. Teague's testimony.  We next conclude that substantial evidence was presented to overcome the presumption.  This evidence includes Dr. Nolan's testimony.


Having concluded that the presumption is overcome, we must weigh the evidence to determine whether Employee proved all elements of her claim.  We find Employee has not.  This conclusion is supported by the evidence discussed above.  In particular we rely oil Dr. Nolan's testimony that Employee's 1984 and 1985
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injuries were not a substantial factor in her 1988 surgery, evidence that Employee recovered from her 1984 and 1985 injury shortly after they occurred, Employee's return to full‑time work, and our finding that Employee magnified and exaggerated her symptoms relating to the 1984 and 1985 injuries even before the 1988 surgery.

II. TTD FOR WORK RELATED STRESS

We next consider whether Employee is entitled to TTD benefits beginning June 13, 1986 and continuing thereafter as a result of an alleged work‑related stress injury.


Compensation is payable under the Alaska Workers' Compensation Act "in respect of disability or death of an employee." AS 23.30.010.  "Disability" is defined ill AS 23.30.265(10) as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  At the time of Employee's claim, "injury" was defined in AS 23.30.265(17), as “accidental injury or death arising out of and in the course of employment, and occupational disease or infection which arising naturally out the employment or which naturally or unavoidably results from an accidental injury . . . .”


The Alaska Supreme Court has held that a mental injury resulting from a traumatic injury is compensable under the workers' compensation act.  Brown v. Northwest Airlines, 444 P.2d 529, 533 (Alaska 1968).  In Brown the employee's disability was "traumatic neurosis" which was precipitated by an on‑the‑job fall.  (Id.).  The court held that a work‑related accident aggravated, accelerated, or combined with a pre‑existing disease or infirmary to produce the disability.


In Fox v. Alascom, Inc., 718 P.2d 977, 978 (Alaska 1978) the Supreme Court held that a mental disability due to non‑traumatic, gradual work related stress was compensable.  There, the exact diagnosis of the Employee’s injury "was unclear" but Employee's symptoms "resembled a conversion disorder," a "psychogenic pain disorder" or a "somatization disorder."  (Id. at 979).  The court determined that no special rules or limitations apply to determining whether a mental injury is compensable.  The court rejected the "greater than all employee's must experience test" and the "honest perception" test for analyzing the compensability of mental injuries.  Instead, the court held that a mental injury claim must be analyzed in the same way as any other claim.

We conclude that this case should be analyzed in the same way as any other claim for workers' compensation benefits . . . .  The 'preliminary link' and presumption of compensability is
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established if there is evidence that the employment contributed to the injury. . . .  The fact that the employee perceives employment as the source of the injury is not enough to establish the preliminary link unless there is some testimony that the employment affected the employee to help create the disability.  As one court put it, there must be some evidence that the employment played an 'active role' in the development of the mental disability and did not 'merely provided a stage for the event.'

(Id. at 984).


In Wade v. Anchorage School District, 741 P.2d 634 (Alaska 1987), the Court applied the test articulated in Fox.  The court held that the employee's job stress contributed to his "paranoid personality.”  (Id. at 640)  In so holding the court stated that an employee's "honest perception" that his disability resulted from job‑related stress was not "entirely immaterial to the issue."  (Id. at 639).


Therefore, we conclude the present case must be analyzed in the same way as other claims for workers’ compensation benefits.  We must apply the presumption of compensability test set forth above.


In the present case we find that insufficient evidence was presented to support Employee's stress claim.  First, we do not find that the evidence supports Employee's claim under the presumption of compensability test.3

In applying the presumption of compensability test, we first find that Employee presented sufficient evidence to establish a preliminary link between her work for APD and her alleged stress‑related disability.  This evidence includes Employee's testimony that she suffered from numerous  work stressors which were substantial factors in her inability to continue working for APD.  The stressors includes those set forth in hearing exhibit #1 and additional, general complaints of harassment and discrimination Employee discussed with numerous individuals and organizations including Ms. Drake, Ms. Russell, Ms. Johnson, Mr. Loewe, Mr. Carter, Ms. Grey, Ms. Barnes, the Human Right's Commission personnel, Dr. Taylor, Dr. Sperbeck, Dr. Raffle, Dr. Federici, and Dr. Smith.  These individuals confirmed that Employee complained of job‑related stress, discrimination, and harassment, Several of these individuals also testified about incidents which they felt reflected discriminatory practices at APD involving individuals other than Employee.

____________________


3We consider this issue notwithstanding our other conclusion, discussed below, that Employee did not suffer a mental "injury or illness" and did not suffer a Period of "disability" as a result of an injury or illness.
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This evidence also includes Dr. Smith's testimony that he believed Employee suffered stressors as a result of her work at APD which were substantial factors in her later inability to work as a police officer.  In reaching this conclusion Dr. Smith identified several incidents, set forth in Hearing exhibit #1, as stressors leading to Employee's stress problem.  These incidents included pressure from Sgt.  Pennington and Cpl.  Coffey for 'Employee to modify her behavior, solve report‑writing problems  and stop using profane language as well as the conflicting instructions Employee received from her supervisors concerning chiropractic treatments, in addition there was the three‑wheeler pursuit incident, the bike path incident, the FTO incident, and the canine oral Board incident.


We also find Dr. Federici testimony supports, in some degree, Employee's claim.  In particular, Dr. Federici stated in his April 19, 1986 report, that "the issues of her employment have given rise to a considerable degree of stress


Having determined that Employee established a preliminary link between her work for APD and her "stress" claim, we must next determine whether Defendant presented substantial evidence to overcome the presumption.  We find Defendant presented substantial evidence on this issue.


This evidence includes Drs. Raffle and Sperbeck's testimony.  Both Drs.  Raffle and Sperbeck, having reviewed extensive materials relating to Employee's work with APD, testified that Employee did not experience work‑related stress which was a substantial factor in causing any subsequent injury or disability.  As discussed above, and in more detail below, it was Drs. Raffle's and Sperbeck’s opinions that Employee's history demonstrated a BPD and adjustment or anxiety disorder which caused her disability.  They do not believe that any stress experienced by Employee while working for APD caused or aggravated, accelerated, or combined with any pre‑existing problem so as to result in disability.


Having determined that the presumption was overcome, we must finally weigh the evidence to determine whether Employee proved all elements of her claim.  In considering this issue we believe that we must, in essence, determine whether Employee suffered from a BPD and adjustment disorder which caused her inability to work as opined by Drs. Raffle and Sperbeck, or whether Employee's inability to work was a result of work‑related stress as opined by Dr. Smith.  In resolving this question we must look at Employee's history to determine whether the facts support Drs. Raffle's and Sperbeck's description of Employee's personality and related diagnosis or Dr. Smith's description of Employee's personality and related diagnosis.


In considering this issue we find that Employee's perception that she suffered work‑related stress, as she expressed
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to many people, and/or the discriminatory practices which Employee may have experienced at APD is not determinative of this question.  As stated in Fox and Wade, although Employee's honest perception may be relevant, it is not determinative of whether an individual has suffered a work‑related stress injury.  We must, instead, consider all the evidence to determine whether Employee's work with APD played an "active role" in the development of a mental injury or "merely provided a stage for the event."


We find that Employee's history, as extensively documented in material presented to us, clearly supports Drs. Raffle's and Sperbeck's description and diagnosis that Employee's inability to work as a police officer resulted from a BPD and an adjustment disorder rather than from any work‑related stress.  We do not find this history supports a conclusion that any work‑related stress which may have occurred caused, or aggravated, accelerated, or combined with a pre‑existing problem so as to be a substantial factor in Employee's disability.


Dr. Sperbeck described Employee's personality, which he believed reflected a BPD and an adjustment disorder, as including problems with relationships, rebellion against authority, unstable emotions, unwarranted suspicions, paranoia, an exaggerated sense of emotional discomfort, a distorted sense of gender identity, an inability to appropriately express anger, a tendency to polarize thinking in such a way as to distort reality, impulsiveness, aggressiveness, emotional instability and temper.  He testified that given these personality traits, examples of Employee's BPD and adjustment disorder included her expulsion from school on two occasions, her relationship problems, her cursing, the three‑wheeler incident, the March 27, 1986 threat to Mr. Peters, the April 27, 1986 confrontation at Humana Hospital, and the June 27, 1987 confrontation with Dr. Raffle.


Dr. Raffle described Employee's personality, which he also believed supported a diagnosis of a BPD and an adjustment disorder, to include intense anger, lack of control, identity disturbance, instability, irritability, a histrionic personality with self‑dramatization and exaggerated expression of emotion, an incessant drawing of attention to herself, a craving for activity and excitement, overreaction to minor events, vanity, demandingness, playing of the victim's role, narcissism, a belief that general rules did not apply to her because she is a special person, an inability to clearly assess her own abilities and limitations, and paranoia such that whatever shortcomings she had she blamed an others.  Dr. Raffle believed that given these personalties traits, examples of Employee's BPD and adjustment disorder included Employee's problems with relationships and impulsivity.  The examples also included her general failure to appreciate that she provoked the responses from APD and then felt unjustly singled out
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when APD reacted, the bike path incident, Employee's flagrant profanity, including the "fucking cup of coffee incident", and Employee's June 24, 1987 confrontation with Dr. Raffle.


We find that Drs. Sperbeck's and Raffle's description of Employee's personality is supported by the evidence in this case.  Given this finding we conclude that Drs. Sperbeck's and Raffle's diagnosis, and explanation of why Employee became unable to work as a police officer, should be relied upon as their diagnosis is more creditable than Dr. Smith's explanation.  We particularly find Employee had characteristics of a BPD before and at the time she began working for APD.  The stressors which allegedly occurred at APD did not aggravate, accelerate, or combine with these characteristics.  Instead, Employee's work with APD simply provided a neutral stage for expressing these characteristics.  We also find that Employee experienced an adjustment disorder in approximately November of 1985 as a result of non‑work related stressors including her mother's illness, and the arrest, incarceration, trial, and conviction of her brother.


Evidence which supports Drs. Sperbeck's and Raffle's conclusions includes diagnoses from other doctors who have examined Employee, and who also concluded she possessed many of the personalities traits described by Drs. Raffle and Sperbeck.  In April of 1986, for instance, Dr. Federici described Employee as behaving impulsively, being rebellious, having poor relationships with authority figures, lacking in insight, egocentric, shallow in her feelings for others, low in tolerance for frustration, poor in controlling anger, poor self‑control, forming quick, superficial relationships, perceiving herself as better than others, externalizing blame for her problems onto others and having little insight into her own behavior.


Many incidents in Employee's history also support Drs. Raffle and Sperbeck's conclusions.  Employee has a history of many interpersonal relationship problems.  For example, Employee's four unsuccessful marriages, allegations of mental and physical abuse, her counseling sessions with Mr. Youell and Ms. Drake concerning these problems, and her own statement to Dr. Federici on April 19, 1986, that she had not experienced a stable, long‑time relationship with a man.  Employee's history also includes many incidents of using foul language.  For example, she used foul language beginning early in her school career, through, and after, her work with APD up to, and including, her confrontation with Dr. Raffle in June of 1987.


Employee's history also contains numerous specific examples of other characteristics of Employee's personality as described by Drs. Sperbeck and Raffle and which Drs. Sperbeck and Raffle identify as part of Employee's BPD and adjustment disorder.  These characteristics include Employee's impulsiveness, rage, lack

Janet R. Perkins v. Municipality of Anchorage

of insight, paranoia, and inability to accurately perceive and cope with incidents around her is such a way as to perceive her own involvement in these situations.


The three‑wheeler pursuit incident is an example of these characteristics.  Employee felt that APD subjected her to work‑related stress by criticizing her for chasing two 13‑year‑old who were children riding a three‑wheeler along a highway, ultimately running into them.  We believe that Employee's failure to perceive the appropriateness of APD's complaints about her actions in this incident is an example of her underlying personality problems rather than a work‑related stressor.


Additionally, when APD confronted Employee several times for using foul language, Employee felt that this was work‑related stress.  We again believe Employee's failure to perceive the

appropriateness of APD's concern with the use of foul language was an example of her underlying personality problems and not work‑related stress.


Further, in the bike path pursuit incident Employee also felt that she was subjected to work‑related stress by APD's complaints that she chased a motorcyclist in her patrol car along a bike path, almost hitting the motorcyclist, running her car through a tunnel on the bike path and wrecking her vehicle.  We find that Employee's failure to perceive the appropriateness of APD's concern with her actions is another example of her underlying personality problem rather than an example of a work‑related stress.


Additionally, regarding the homicide interview incident associated with her brother's arrest for first degree murder, Employee felt she was being harassed when she was called in to give a statement about this murder case.  We find that Employee's failure to perceive the appropriateness of APD's actions in interviewing Employee, given APD's awareness that Employee knew about her brother and other individuals involvement in the case, is another example of her underlying personality problem rather than work‑related stress.


We further find that the May 27, 1986 incident in which the arbitrator concluded that Employee threatened Mr. Peters, a witness at Employee's brother's trial, is another example of Employee's underlying personality problem as described by Drs. Sperbeck and Raffle.  We additionally find that Employee's involvement in the April 27, 1986 disturbance at Humana Hospital, also discussed by the arbitrator and whose findings we accept, was an example of Employee's personality problems.  Finally, we find that Employee's confrontation with Dr. Raffle on June 24, 1987 is a clear example of this personality problem.


We find, in essence, that the weight of the evidence clearly supports a conclusion that Employee's inability to work as a police officer resulted from her BPD and adjustment disorder.  We
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find that neither Employee's work with APD nor any work‑related stress alleged by Employee caused or aggravated, accelerated, or combined with a pre‑existing problem so as to result in her inability to do this work.  Instead, we find Employee's work with APD simply provided a stage for Employee's underlying personality problems to be expressed.  In reaching this conclusion we note that some factual dispute exists as to alleged work‑stressors not specifically discussed above.  We find, however, that the weight of the evidence clearly supports a conclusion that none of these alleged work‑related stressors were a substantial factor in Employee's later disability.


In addition, we find Employee was required to present evidence of an identifiable work‑related mental injury.  We find that Employee failed to present this evidence, and conclude her claim should also be denied and dismissed on this ground.


Employee's mental injury or illness has been diagnosed as a BPD and adjustment disorder.  Drs. Raffle and Sperbeck both testified that Employee has suffered and continues to suffer from a BPD, and she suffered from an adjustment disorder at various times after November of 1985.  Both doctors specifically state that Employee's work with APD neither caused nor aggravated, accelerated, or combined with this pre‑existing condition so as to result in disability,


Dr. Smith did not believe Employee suffered a mental injury or illness as a result of her work with APD which rose to the level of a diagnostic condition.  He did not believe that Employee has suffered or now suffers from a diagnostically identifiable mental problem.  Instead, Dr. Smith concluded that Employee was disabled from work because of "anger," and she is "highly stressed" as a result of her work with APD.  Dr. Smith did not believe that "highly stressed" was a medical term and was unable to define "stress."


In sum, those doctors who found Employee suffering from an identifiable mental disease or defect do not attribute this disease or defect to Employee's work with APD.  There is, therefore, no evidence that Employee suffered a mental disease as a result of her work with APD.  We find that this fact is sufficient to deny Employee's claim.


Finally, we do not find the weight of the evidence supports a conclusion that Employee was disabled even if we had found Dr. Smith's diagnosis of "anger" or "stress" was a work‑related injury.  We find the weight of the evidence supports the conclusion that Employee has been able to return to work, though perhaps not in police work, since June 13, 1986 to the present.  In so concluding we again note that Employee attempted to return to work in approximately 1986, felt that she could return to work in October 1986, received unemployment benefits from July 26,
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1986 to March 28, 1987 and returned to work about November 1987.  We also note that Drs. Raffle, Smith, and Taylor all believed that Employee could have returned to some type of work, other than police officer work since June 1986 to the present.

III.
VOCATIONAL REHABILITATION, MEDICAL EXPENSES, INTEREST, COSTS AND ATTORNEY'S FEES.


Given the above decision we find Employee is not entitled to vocational rehabilitation benefits, medical expenses, interest, costs or attorney fees.


Of course, Employee is entitled to reimbursement for medical expenses for the relatively short periods of treatment for her January 1984 and April 1985 work‑related back injuries.  We understand these expenses have already been paid.  If they have not been paid, we direct the parties to try to resolve this issue.  If the parties are unable to do so, we retain jurisdiction of this issue.
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ORDER

1.
Employee's claim for TTD compensation from June 13, 1986 to the present and continuing is denied and dismissed.


2.
Employee's claim for vocational rehabilitation, interest, costs and attorney fees is denied and dismissed.


3.
Employee's claim for medical expenses is denied and dismissed with the exception set forth above.


Dated at Anchorage, Alaska, this 30th day of December, 1988.
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