ALASKA WORKERS’ COMPENSATION BOARD

P.0. Box 1149 Juneau, Alaska 99802

DONNA J. KIRBY,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 716448



)
AWCB Decision No. 89-0001


v.
)



)
Filed with AWCB Anchorage

ALASKA TREATMENT CENTER,
)
January 6, 1989



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


On November 9, 1988, we heard this appeal from the rehabilitation administrator designee's determination of August 23, 1988  that the employee was not eligible for a vocational rehabilitation plan under AS 23.30.041.  The employee was present and represented by attorney Chancy Croft. The defendants were represented by attorney Robert J. McLaughlin.  The record closed on November 29, 1988, the first regular hearing date after post‑hearing briefs were to be submitted by the parties.

MEDICAL BACKGROUND

Kirby was first exposed to chlorine fumes in the pool area of the Alaska Treatment Center on April 1, 1987 and was examined by Norman Wilder, M.D., on April 3, 1987.  After this examination Dr. Wilder's impression was “1) mild inhalant of chlorine gas with no apparent significant change; and 2) question of slight bronchial spasm.”  (Dr. Wilder chart notes dated 4/3/87).  On April 28, 1987, Kirby saw George Stewart, M.D., complaining of coughing and chest pains.  Dr. Stewart diagnosed acute bronchitis and prescribed medication.  (Dr. Stewart chart notes dated 4/28/87).  The employee continued seeing Dr. Stewart until August 12, 1987 when she was basically asymptomatic.  (Dr. Stewart chart notes dated 5/6/87, 6/17/87 and 8/12/87).


On August 21, 1987, Kirby was again exposed to chlorine fumes while working at the Alaska Treatment Center and was treated by John Hall, M.D., at Providence Hospital. (Emergency Room Notes dated 8/21/87).  The employee saw Dr. Stewart on August 24, 1987, with an increasing cough and chest and nasal congestion.  No change in therapy was made.  (Dr.  Stewart chart notes dated 8/24/87).  Our records reflect that Kirby continued to see Dr. Stewart for various respiratory symptoms until April 28, 1988.  (Dr.  Stewart chart notes dated 8/24/87, 9/23/87, 10/29/87, 11/17/87, 12/l/87, 12/8/87, 12/23/87, 2/1/88, 4/20/88 and 4/28/88).


On December 29, 1987, Dr. Stewart wrote a letter to whom it may concern, stating that any retraining or new job activities that Kirby engages in must be in an environment free from chlorine fumes.  In a letter dated January 4, 1988, Dr. Stewart stated to the employee's attorney:  "It is my opinion that Ms. Kirby's active airway disease is the result of exposure to chlorine fumes at work.  As I have previously stated, I feel it imperative that she avoid any further contact with chlorine fumes."

EMPLOYMENT HISTORY

From August 1985 to January 1988, Kirby worked at the Alaska Treatment Center as an adaptive aquatic instructor.  In this capacity, her duties were to instruct adults and developmentally delayed, mentally retarded, cerebral palsy, and multiple sclerosis individuals with swimming and exercises.  The employee was also responsible for checking the swimming pool chemicals daily and adding chemicals when needed.  Kirby's salary at the time of disability was $10.71 an hour and she worked 25 hours a week.  (Carol Jacobsen Preliminary Evaluation dated January 28, 1988 at 2).


From 1984 through the date of injury, the employee also was employed part‑time by the Municipality of Anchorage as an adaptive aquatics director and instructor.  Kirby received $15.00 an hour as a director and $10.00 an hour as an instructor.  She worked only Saturdays.  (Id.).


From 1981‑1985, Kirby was employed by the YMCA in Anchorage as an associate to the director and as an aquatic instructor.  Apparently she was acting director of the aquatic program there for six to eight months. (Id.).


From October 1980 to April 1981, the employee was a secretary and receptionist at Keystone Warehouse in Anchorage.  Her duties included general clerical duties and answering the telephone.  Her salary was $7.50 an hour.  (Id.).

EDUCATIONAL BACKGROUND

Immediately after the employee started receiving workers' compensation benefits on January 16, 1988, her case was assigned to Carol Jacobsen, a counselor with Northern Rehabilitation Services for a rehabilitation evaluation.  In her preliminary evaluation issued on January 28, 1988, Jacobsen summarized the employee's educational background as follows:

Ms. Kirby graduated from Southeast Senior High School in Kansas City, Missouri, in 1969.  Most recently, Donna states she completed an associates degree with an emphasis in psychology, but no specific major, in May of 1987.  Ms. Kirby has a number of certificates to include Adaptive Aquatic Instructor, Water Safety Instructor (WSI), Water Safety Instructor/Trainer (WSIT), First Aid Instructor through the Red Cross, CPR Instructor through the Red Cross, and nurse's aid certificate in the state of Missouri, 1968.

REHABILITATION BACKGROUND

After talking with the employee and reviewing her educational background, employment history, injury information and medical records, Jacobsen stated in her preliminary evaluation of January 28, 1988:

It would appear that based on Ms. Kirby's work history, that she has transferable skills in the clerical area, and also has worked as a nursing assistant.  Dr. Stewart's restrictions regarding the industrial injury include a chlorine‑free environment.

Alaska National is in the process of calculating the claimant's average weekly wage.  However, based on the fact that Donna was employed on a part‑time basis to date it would appear that the transferable skills of clerical/receptionist work would meet the definition of suitable gainful employment.  NRS will make this final determination regarding eligibility for rehabilitation services upon receipt of the newly calculated average weekly wage.


On February 18, 1988, Jacobsen released the results of a labor market survey for receptionist (clerical) which she had conducted.  She summarized the results as follows:

The average entry‑level wage calculated for a receptionist while conducting this survey is approximately $7.50 per hour.  The wages obtained average at $7.84 per hour after one year, and $9.00 per hour after three years.  NRS located seven positions which have been filled within the last six months, and one employer anticipated one opening within the next month.  Also, during the last year, Job Service has listed 249 receptionist openings.  It is the opinion of this JPS that the vocation of receptionist hosts a sound labor market.


After Dr. Stewart approved general clerical/receptionist work for the employee and the results of the General Aptitude Test Battery showed that she was above average in the clerical field, Jacobsen again found in her final evaluation issued on March 11, 1988 that Kirby had sufficient transferrable skills so that further Vocational rehabilitation services were not warranted and the file was closed.

COMPENSATION BACKGROUND

A compensation report filed by the defendants on February 18, 1988, reflects that when Kirby was disabled on January 16, 1988, they accepted her claim and paid her temporary total disability (TTD) benefits at the rate of $213.61 a week until March 12, 1988 when Jacobsen submitted her final evaluation.  This report explained that this TTD rate was calculated by dividing the employee's gross earnings in 1987 of $15,585.16 by 52 for gross weekly earnings of $311.70. AS 23.30.220 (a) (2).

TESTIMONY

At her deposition taken on July 7, 1988, the following facts were elicited from the employee:  1) she disagreed with Jacobsen's assessment that she had enough skills to work in the clerical field (Kirby dep. at 16); 2) she can type approximately 55 words per minute (Id. at 17); 3) she graduated with honors from a two‑year associate degree program (with emphasis on psychology) in May 1987 (Id.); 4) while she feels she has the physical and mental capacity to do clerical work, she does not want to do that type of work because she does not like it and feels her talents could be better utilized doing something else.


At the hearing, Kirby once again testified that she could not return to working in the clerical field because she does not have the up‑to‑date skills and training.


Jacobsen reaffirmed at the hearing that Kirby had the skills to work in the clerical field and, as such, was not eligible for vocational rehabilitation.  In making this assessment, Jacobsen emphasized that, not only did the employee test above average in clerical skills, but she also had a great deal of office experience by working with businesses, her church and other endeavors.

EMPLOYEE'S PLAN

Kirby submitted a plan for our approval which would allow her to enroll in the University of Texas at El Paso to obtain a degree in social work.  She proposed to attend four semesters obtaining 18 credits each semester plus two summer semesters where she would obtain 18 credits.  The cost of the employee's plan is $13,556.00 plus temporary total disability benefits while she attends school.  Kirby alleges in her plan that with a degree in social work she could earn between $20,000.00 and $30,000.00 a year in Anchorage.  (Kirby Vocational Rehabilitation Plan dated July 12, 1988).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The sole question to be resolved in this case is whether the rehabilitation administrator designee was correct when she found Kirby ineligible for a vocational rehabilitation plan under AS 23.30.041.


AS 23.30.041(c) provides, in essence, that for an injured employee to be eligible for participation in a rehabilitation plan, two distinct events must occur:  the employee must suffer from a permanent disability and that disability must preclude the employee from returning to suitable gainful employment.


When considering whether a person has suffered a disability it must be kept in mind that disability does not depend on a physical injury as such.  The Alaska Supreme Court has stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability or, more precisely, a decrease in earning capacity due to a work‑connected injury or illness.

Vetter v. Alaska Workman's Compensation Board, 524 P.2d 264, 265 (Alaska 1974).  See also, Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).


The defendants contend that Kirby did not suffer a "decrease in earning capacity" because: 1) she has the physical and mental capability to function as a clerk/receptionist; 2) she has actual successful work experience in that field; 3) Jacobsen's labor market survey reflected that a sound market existed for clerical/receptionist workers; and 4) she would not have experienced a monetary loss since she could have earned approximately $313.60 ($7.84 per hour 40 hours per week) as a clerk/receptionist as compared to the $311.70 ($15,582.16 divided by 52) per week she was earning as a swimming instructor when she was disabled.


The employee argues that in determining whether she would have experienced a monetary loss if she had become employed as a clerk/receptionist, it is inappropriate to compare "weekly earnings."  This contention is based on the fact that when she was employed as a swimming instructor she earned $10.71 per hour and worked only 25 hours per week (i.e., $267.75 per week) and if she had become employed as a clerk/receptionist she would have only earned approximately $7.84 per hour and for 40 hours per week.


While Kirby cites no authority for the proposition that hourly earnings and not weekly earnings, should be compared, we assume it is based on the rationale set forth by the Alaska Supreme Court in Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 186 (Alaska 1973).  With regard to estimating future earnings loss, the court stated:


It is impossible, of course, to predict an employee's earnings in the future, but an award must nevertheless be made without waiting until the end of the employee's work life.


The only possible solution is to make the best possible estimate of future impairment of earnings, on the strength not only of actual post‑injury earnings but of any other available clues.


It is uniformly held, therefore, without regard to statutory variations in the phrasing of the test, that a finding of disability may stand even when there is evidence of some actual post‑injury earnings equaling or exceeding those received before the accident.  The position may be best summarized by saying that actual post‑injury earnings will create a presumption of earning capacity commensurate with them, but the presumption may be rebutted by evidence independently showing incapacity or explaining away the post‑injury earnings as an unreliable basis for estimating capacity.  Unreliability of post‑injury earnings may be due to a number of things; increase in general wage levels since the time of accident; claimant's own greater maturity or training; longer hours worked by claimant after the accident; payment of wages disproportionate to capacity out of sympathy to claimant; and the temporary and unpredictable character of post‑injury earnings.


The ultimate objective of the disability test is, by discounting these variables, to determine the wage that would have been paid in the open labor market under normal employment conditions to claimant as injured, taking wage levels, hours of work, and claimant's age and state of training as of exactly the same period used for calculating actual wages earned before the injury.

Id.  (footnotes omitted) (emphasis added) (quoting 2 Larson, Workmen's Compensation Law, 57.21 at 10‑39 to 10‑40 (1978) [10‑75 to 10‑102 (1988)]).


When these principles are applied to the facts in this case and the number of hours which the employee would have had to work a week as a clerk/receptionist (40) were discounted (reduced) to equal the number of hours she worked a week at the time of disability (25), it appears that she would have a loss of earning capacity of $71.75 per week ($10.71 x 25 = $267.75 ‑ $7.84 x 25 = $196.00).


Having determined that Kirby would have experienced a loss of earning capacity if she had worked as a clerk/receptionist and, therefore, suffered a "permanent disability" under AS 23.30.041 (c), the next question is whether that disability precluded her from returning to suitable gainful employment. 
AS 23.30.265(28) states:

"suitable gainful employment" means employment that is reasonably attainable in light of an individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to the individual's gross weekly earnings as determined at the time of injury;


A review of the evidence discussed above also demonstrates that the employee's disability has not precluded her from returning to "suitable gainful employment" as that phrase is defined because the work Jacobsen found her capable of performing was reasonably attainable, considering her education, aptitude and experience, and would get her back to a job as soon as possible that would pay her roughly what she was earning when she was injured.


It should further be noted that under AS 23.30.041 (I) Kirby has been restored to suitable gainful employment.  This statute provides:

(i)  For purposes of this section, an employee is restored to suitable gainful employment if the employee can return to (1) work at the same or similar occupation with the same employer or an employer in the same industry as the employer at the time of injury; (2) an occupation using essentially the same skills as the job at time of injury but in a different industry; (3) an occupation using different skills but using the employee's academic achievement level at the time of injury; or (4) an occupation requiring an academic achievement level that is different from that attained at the time of injury.  An employee shall be returned to suitable gainful employment in the order indicated in (1) ‑ (4) of this subsection.


The evidence absolutely shows that the employee can work as a clerk/receptionist with her educational background, to say nothing of her aptitude, training and experience and does not need to obtain additional academic achievement as she asserts.


Based on our findings as set forth above, we conclude that the rehabilitation designee was correct in holding that the employee is not eligible for a vocational rehabilitation plan pursuant to AS 23.30.041(c).(
ORDER

The rehabilitation administrator designee's decision and order issued August 23, 1988 is affirmed.


Dated at Anchorage, Alaska, this 6th day of January, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

(Unavailable for signature)

Darrell F. Smith, Member

REM:fs

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless art interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Donna J. Kirby, employee/applicant; v. Alaska Treatment Center, employer; and Alaska National insurance Co., insurer/defendants; Case No. 716448; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of January, 1989.

Clerk

SNO

( While we have concluded that the employee is not eligible for any rehabilitation plan, we also note for the record that, with regard to her proposed plan, Kirby submitted absolutely no evidence to support her contention that a labor market exists in Texas, Alaska or elsewhere, in which she could earn as much as a social worker as she earned as a swimming instructor when she was injured.  We further note that even if the employee had provided proof of earnings it seems highly unlikely that the employee's plan could realistically be completed within the time constraints of AS 23.30.041 (g).








