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)
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)



)


We heard this claim for an increase in permanent partial disability benefits based on a higher impairment rating and future medical (chiropractic) expenses on December 16, 1988, in Anchorage, Alaska.  The employee was present and represented by attorney William Erwin.  The defendants were represented by attorney Rhonda L. Reinhold.  The record closed at the conclusion of the hearing.

MEDICAL HISTORY

Robert Woods injured his back, neck and shoulders while working for the employer on September 20, 1986 when he fell approximately 16 feet from scaffolding.  The employee had been hired on September 1, 1986 as a fish processor, but was working as a carpenter when he was injured.


Woods first sought medical attention from Shane Massey, D.C., in Kenai, Alaska on October 6, 1986 complaining of left shoulder pain, a sore lower back and headaches.  The doctor made a diagnosis of "head aches, thoracic sprain, lumbar strain, C‑1, L‑5, and multiple subluxation complex."  (Dr. Masses chart notes dated October 6, 1986 and October 20, 1986.)  Dr. Massey adjusted the employee's spine on an almost daily basis for approximately four weeks and then two to three times a week after that until January 15, 1987.  (Dr.  Massy chart notes dated October 6, 1986 though January 15, 1987).


On November 1986, the employee was referred for an evaluation to Michael James, M.D. Dr. James concluded that Woods suffered from a mild back strain and recommended that he continue chiropractic treatment for only one more month. (Dr. James report dated November 19, 1986) On January 5, 1987, the employee reported to Dr. James that he had persistent back pain in spite of physical therapy and manipulations.  (Dr. James' chart notes dated January 5, 1987).


On January 14, 1987, Woods saw Thomas Vasileff, M.D., for another examination and evaluation.  Dr. Vasileff noted a full range of motion of both shoulders and the cervical, thoracic and lumbar spine. (Dr. Vasileff report date January 14, 1987).  Based on his examination, the doctor suspected rotator cuff involvement given the employee's complaints of tenderness in the rotator cuff, subacromial area and painful abduction, which was worse in the right shoulder (Id.).  Bilateral ultrasound testing of the shoulders revealed a large rotator cuff tear on the right and a small rotator cuff tear on the left.  (Harold F. Cable, M.D., report dated January 22, 1987).


Because Woods' symptoms had not improved by February 1987, Dr. Vasileff recommended surgical repair of the right shoulder and conservative treatment of the left shoulder which he felt would improve with time.  (Dr. Vasileff chart notes dated February 3, 1987).  When Dr. Vasileff operated, he repaired a very small tear in the employee’s right rotator cuff (Dr. Vasileff operative report dated 2/19/87).


On September 16, 1987, Dr. Vasileff saw Woods for the last time before the employee moved from Alaska to Idaho.  The doctor recommended that the employee be followed by an orthopedist when he returned to Idaho and return to work in a clerical position.  (Dr. Vasileff report dated 9/16/87).


At the defendants' request, the employee was examined by Stephen Sears, M.D., of Spokane, Washington on October 28, 1987.  As a result of this examination, Dr. Sears reported:

Further chiropractic care is riot indicated and the patient has discontinued this mode of treatment on his own.

Mr. Woods is presently felt to be medically stationary.  It is felt that the patient has a permanent partial impairment of the left shoulder equal to 2 percent of the amputation value of that shoulder, based primarily on the crepitation.  It is felt that Mr. Woods has a permanent partial impairment of the right shoulder equal to 7 percent of the amputation value of that shoulder, based upon crepitation as well as restriction of motion.

(Dr. Sears report dated 10/28/87).  In his deposition taken on October 5, 1988, the doctor commented further on the employee's need for chiropractic treatment:

Q.  All right.  Let me ask this then.  With regard to the treatment he believes that or he states that the pain is relieved by chiropractic adjustment.  At this period of time do you believe that chiropractic treatment is reasonable and necessary to the process of recovery?

A.  No, I think it is contraindicated at this stage.

Q.  Why?

A.  Well, Mr. Woods needs to learn how to get on with his life, and he needs to get out of the patient mold and start getting more activity.  And I can just tell you that it is a difference in philosophy.  Perhaps the chiropractors are right and I am wrong, but when you come to me, my goal is to get you out of my office, not to keep you in my office forever and ever, amen, and my goal is to make you independent.  My goal is to get you involved in your treatment, and I would hope that you look at your body a little bit differently than I look at my car, I know nothing about my car, how it runs.  When something is wrong, I take it to the mechanic, I leave it there, and say call me when it is ready, and I go down and pick it up.  That is the essence of the passive treatment that he is getting now.  Except that if I have to take my car back more than twice, I get angry, and he is doing it on a regular basis.  And I would say instead, it is your body, what are you going to do to get your body in shape rather than relying on somebody else for the rest of your life.

(Dr.  Sears dep. at 20‑21)


Dr. Sears also explained how he rated Woods' permanent partial impairment:

I rated him with regard to the right shoulder as‑‑there are different ways of doing this.  You can take the neck figures, by the way, and go into the AMA rating system and come up with a rating which probably will be pretty close to what I came up with.  But the AMA guide, which is the one that Alaska uses, is based almost solely upon range of motion and restriction of range of motion.  So, I rated, for instance, the left shoulder as being two percent, and yet I recorded the motion as being normal.  I think the AMA would probably say that was a zero percent in spite of the complaints.  And then I rated the right shoulder as being seven percent based there again Upon the restriction of motion which I also recorded.

(Id. at 32‑33).


Finally, the doctor stated that if you really want to find out what is going on in a shoulder, you rely on an arthrogram and not ultrasound.


In December 1987, Woods saw Frank Cipriano, M.D., an orthopedic surgeon in Sandpoint, Idaho for a shoulder evaluation.  In his report of December 15, 1987, Dr. Cipriano noted: "He has full range of motion of both shoulders.  There is no discernable muscle weakness or atrophy.  He does complain of discomfort on abduction against resistance. on the left only there is some crepitation none on the right." The doctor ruled out rotator cuff tear bilaterally.  When the employee saw Dr. Cipriano again he told the doctor that based oil his earlier ultrasound results indicating that he had a small rotator cuff tear in his left shoulder and the fact that it still bothered him, he was interested in left shoulder surgery.  (Dr. Cipriano report dated 2/12/88).  Because he did not trust ultrasounds, Dr. Cipriano ordered an arthropgram.  (Id).  On March 16, 1988, Woods discussed the arthropgram results with the doctor and was informed that he had no rotator cuff damage in his left shoulder and accordingly, surgery was not recommended.  (Dr. Cipriano report dated 3/16/88).  The doctor also noted that Woods expressed a lot of anger at Dr. Sears' rating and wanted him to do another rating.  Dr. Cipriano stated that, while he was not authorized to do a range of motion test, if he did one it was unlikely that it would be any higher than Dr. Sears.'  (Id.)  In his deposition taken on October 5, 1988, Dr. Cipriano testified that because the arthropgram was the diagnostic tool of choice among orthopedic surgeons contemplating surgery, the ultrasound films were reviewed but given little weight.  (Dr. Cipriano dep. at 10).  When asked whether continuing chiropractic treatments were reasonable and necessary, the doctor stated:

A.  I think there has to be, you know, an end.  I don't know what you mean by continued.  At some point you have to terminate.  I don’t think it’s reasonable to continue it indefinitely.

Q.  And why is it unreasonable to do that?

A.  Well, either it's going to get better or it isn't.  If it's not responding to chiropractic treatment, then something else should be tried; or at least the chiropractic treatment should be abandoned as ineffective.

(Id. at 11‑12).  The doctor also testified that he agreed with Dr. Sears' determination that Woods suffered from a two percent impairment of the left shoulder and a seven percent impairment of the right Shoulder.  (Id. at 15).


On his own accord, Woods sought the assistance of the Idaho Department of Vocational Rehabilitation in Sandpoint, Idaho in November 1987.  After basic vocational testing was accomplished, the employee was referred to J.S. Blaisdell, M.D., in April 1988.  (Dr. Blaisdell report dated 5/28/88). According to Dr. Blaisdell's report dated April 28, 1988, the employee told him of the ultrasound sound results of January 28, 1987 which seemed to indicate that he had originally suffered from bilateral rotator cuff tears.


The results of Dr. Blaisdell's range of motion test of the shoulder were as follows:

Flexion of the right shoulder is 120', left 150'.  Extension of the right shoulder is 300, left 400.  Abduction of the right shoulder is 901, left 1201.  Abduction of both shoulders is 30'.  Internal rotation of the right shoulder is absent, left 106.  External rotation of the right shoulder is 701, left 80'.  Motions elsewhere in the upper limbs are normal in their range and painless.

 (Dr.  Blaisdell report dated April 28, 1988).  After taking Woods' history and performing the motion tests, the doctor arrived at the following diagnosis:

1.  History of rupture of the rotator cuff of the left shoulder demonstrated by ultrasonography (as reported by the patient).

2.  History of rupture of the rotator cuff of the right shoulder established by ultrasonography (as reported by the patient).

3. Mid‑dorsal musculoligamentous strain/sprain.

4.  Status post‑operative ‑repair of the rotator cuff complicated by a lengthy period of post‑operative wound drainage.

(Id.)


In his deposition taken on October 6, 1988, Dr. Blaisdell acknowledged that his assessment of the employee's condition was based on what the employee told him and the motion test results without the benefit of the February 1988 arthrogram or other medical records.  (Dr. Blaisdell dep. at 11.  He also testified that he felt the employee had suffered a permanent impairment of 30% to the right upper extremity and 10% to the left upper extremity.  (Id. at 25).  With regard to Woods' need for chiropractic treatments two years post‑injury, Dr. Blaisdell stated:

A.  Fortunately or unfortunately, I have a rather dim view of chiropractic.

Q.  Okay.

A.  And if if‑‑if the patient doesn't make a sizable positive response to treatment within approximately six weeks, I think such treatment should be considered palliative rather than curative and not really necessary.

Q.  If I were to represent to you that Mr. Woods sought chiropractic treatment in Alaska within the first six months of his injury and that he discontinued such use, stating in some instances that it did not help him, would it be your opinion then that it would not be reasonable and necessary to the process of recovery at this time?  Assuming that my representations to you were true.

A.  If the patient tells me that the chiropractic treatment feels good but doesn't last more than an hour or the good effects are gone by the time he got home, I feel that that treatment is not helping the patient.

(Id. at 55‑56).


On Dr. Blaisdell's recommendations, the employee was evaluated by Robert C. Brewster. M.D., in Spokane, Washington.  (Dr. Brewster report dated 5/18/88). in his subsequent report, Dr. Brewster stated:

On physical examination he has a scar over the acromioclavicular joint on the right with numbness distal to this scar for approximately 10 cm. in a circular fashion.  He has full range of motion of his left shoulder.  There is crepitation on range of motion.  He has full‑range of motion of his right shoulder except for abduction which actively is approximately 951.  Passively it is possibly 1000.  There is crepitation on range of motion.

(Id.).

After having a cervical spine x‑ray taken and undergoing an arthropgrain of the right shoulder, Woods met with Dr. Brewster on May 31, 1988.  In his report, the doctor stated that a review of ultrasound films and arthropgrams of both shoulders confirmed that the employee did not suffer from any rotator cuff tears.  (Dr. Brewster report dated 5/31/88). The doctor also noted that the x‑ray  the cervical spine revealed that there was no evidence of instability or arthritis. (Id.). In his deposition taken on December 13, 1988, Dr. Brewster testified that while he did not do a permanent partial impairment rating for Woods, he did find that the employee had full range of motion of this left shoulder, with some crepitation on range of motion and full range of motion of his right shoulder except for abduction (action abduction to 100 degrees) with crepitation or range of motion.  (Dr.  Brewster dep. at 13, 6‑7).  The doctor explained that most people can actually abduct to between 170 to 180 degrees (Id.).  When asked if he felt further chiropractic would be helpful, the doctor stated: "Some people tend to get benefit from their treatments that are usually treatments that alleviate some of the spasms that's in the muscles, and if that seems to help I usually don't keep a patient from doing that if they want to do that.  I don't refer them for that, though." (Id. at 10).

COMPENSATION BENEFITS

The record reflects that the defendants accepted Woods' claim and paid temporary total disability benefits and medical expenses until November 19, 1987.  Based on the impairment rating given by Dr. Sears and later ratified by Dr. Cipriano, the employee was paid permanent partial disability benefits in accordance with Providence Washington Insurance Co. v. Grant, 693 P.2d 872 (Alaska 1985) from November 20, 1987 until May 23, 1988.  (Compensation Report dated June 2, 1988).

FINDINGS OF FACTS AND CONCLUSION OF LAW

The first question is whether the employee's permanent partial impairment rating should be increased from Dr. Sears' assessment of 0% for the left shoulder and 7% for the right‑shoulder as ratified by Dr. Cipriano to Dr. Blaisdell's findings of 10% for the left shoulder and 30% for the right shoulder.  For the reasons set forth below, we find no increase in the permanent impairment ratings is justified.


First, we find that because Dr. Blaisdell's impairment rating is so divergent from the rating of not only Drs.  Sears and Cipriano but also Dr. Brewster (0% for the left shoulder 6‑7% for the right shoulder) the Blaisdell assessment must be either in error or unreliable.  While it is reasonable to assume that all doctors measure range of motion of a shoulder differently, it seems to us that such a wide deviation warrants leaning toward the side of consistency.


Second, we are more persuaded by the ratings of Drs. Sears, Cipiano and Brewster because they had the benefit of reviewing Woods' arthrograms and other documented medical evidence in conjuction with the motion test and were aware that he was not suffering from rotator cuff tears bilaterally and as a result, they knew that he had not substantially damaged his shoulders.  Dr. Blaisdell, on the other hand rated the employer with the belief, obtained solely from only the employee, that he had been injured more seriously than he had.


Based on these facts, we conclude that the employee has not come forward with sufficient evidence to support his contention that his impairment rating for his shoulders should be increased.


The next questions is whether the employee is entitled to further chiropractic treatment.


AS 23.30.095 (a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute."  Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super.  Ct.  Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super.  Ct.  February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff’d 3 AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff’d Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op.  No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence.  See Tamagni v. Alaska National Bank of the North, AWCB No. 86‑ 0009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


In support of his contention that he is entitled to further chiropractic treatment, the only evidence Woods offers is his testimony that he thinks it is helpful.  On the other hand, the defendants submitted 1) the chart notes of Dr. James dated January 1987 to the effect that one more month of such treatments was sufficient 2) Dr. Sears' very detailed testimony that further chiropractic treatment in Woods' case was definitely contraindicated and that he should take control of his life and not rely on someone else; 3) Dr. Cipriano's testimony that he thought such treatment should be abandoned as ineffective because the employee had not responded to it; 4) Dr. Blasidell's statement that if chiropractic treatments do not make sizable positive response within approximately six weeks then they should be considered palliative rather than curative and not really necessary; 5) Dr. Brewster's testimony to the effort that while he would not stop a patient from going to a chiropractor if he was doing some good, he would not refer a patient for such treatment; and 6) numerous statements made by the employee during his period of recovery that chiropractic treatment did him little, if any, good.


Based on this evidence, we find that the employee has not met his burden of proving the need for the continued treatment by a preponderance of the evidence and accordingly, his claim for such treatment must be denied.

ORDER

1. The employee's claim for an increase in permanent partial disability benefits based on a higher impairment rating is denied and dismissed.


2. The employee's claim for further medical expenses for chiropractic treatment is denied and dismissed.


Dated at Anchorage, Alaska, this 12th day of January, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

(Unavailable for Signature)

Donald R. Scott, Member

/s/ D. F. Smith
Darrell F. Smith, Member

REM/cdl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Robert A. Woods, employee/applicant; v. Cook Inlet Processing, employer; and Alaska National Ins., insurer/defendants; Case No. 6212951 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of January, 1989.

Clerk
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