ALASKA WORKERS’ COMPENSATION BOARD

Box 25512 Juneau, Alaska 99802‑5512

JAMES W. FRIEND,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 201074



)
AWCB Decision No. 89-0006


v.
)



)
Filed with AWCB Fairbanks

MORRISON‑KNUDSEN CO.,
)
January 17, 1989



)


Employer,
)



)


and
)



)

CRAWFORD AND COMPANY,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for medical benefits, transportation costs, room and board reimbursement, reasonable attorney's fees, and legal costs on December 20, 1988 in Fairbanks, Alaska.  Paralegal Peter Stepovich represented the applicant employee, and attorney John Connors represented the defendant employer and insurer.  We continued the hearing pursuant to 8 AAC 45.070 , keeping the record open for the receipt of an itemized affidavit of employee attorney fees by December 23, 1988 and a response from the employer by December 30, 1988.  We closed the record when we next met, January 17, 1989.

ISSUES
1. Is the employee entitled to medical benefits under AS 23.30.095 (a) for acupuncture and chiropractic treatment?

2. Is the employee entitled to additional transportation, room, and board reimbursement under 8 AAC 45.084?

3. Is the employee entitled to attorney's fees and legal costs under AS 23.30.145 (b)?

4. Is the employee's claim barred by laches?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

This claim has a very complicated and interwoven history of medical and psychiatric treatment, compensation benefits, rehabilitation attempts, and litigation.  For the sake of clarity and focus we will mention only the medical aspects of the record.


The employee injured his back while working as a welder for the employer an January 21, 1982.  For several years, he was treated and examined by a variety of physicians, subjected to numerous diagnostic tests, and received an array of workers' compensation benefits.  His medical treatment consisted of conservative care combined with heavy dosages of a number of painkilling medications.  On October 22, 1986, we issued a Decision and Order (D&O) with a detailed history of his claim, his medical condition, and his disability.  Friend v. Morrison‑Knudsen Co., AWCB No. 86‑0280 (October 22, 1986). We here incorporate that recitation of his history into this D&O by reference.  In the October 22, 1986 D&O we ordered an independent medical examination (IME) by Cary Keller, M.D.


Dr. Keller reviewed the records and examined the employee on November 11, 1986.  Dr. Keller essentially confirmed the findings of the employee's previous physicians, that the employee's CT scans, myelograms, and x‑ray films showed only minimal degenerative changes to the spine, but that he suffered from lower back soft tissue strains, personality difficulties, and severe narcotic abuse.  He recommended first and foremost that the employee enroll in a drug rehabilitation program to enable him to discontinue his narcotic medications.  (In 1985 the employer sent the employee to a pain clinic at the University of Washington, in part for drug rehabilitation, but that program had proven unsuccessful).  He suggested that the employee attempt to deal with pain through the use of use of a transcutaneous electrical nerve stimulation (T.E.N.S.) unit, weight loss, and exercise.


Following this IME we ordered a three‑month weaning‑off of the employee from narcotic medication, combined with psychiatric treatment to assist him to cope with his chemical dependence and psychological difficulties, in order to prepare him for vocational rehabilitation. Friend v. Morrison‑Knudsen Co., AWCB 87‑0046 (February 23, 1987).


Following the IME the employee also consulted with Kurt Merkel, M.D., on November 26, 1986.  Dr. Merkel referred him to a chiropractor named Chiassone, at the Acupuncture Pain Control and Rehabilitation Center in Portland, Oregon.  The employee attended the clinic in November and December of 1986.  The employer paid Dr. Chiassone's fees.  The employee testified at the hearing that he has remained essentially "drug free" since his treatment by Dr. Chiassone.  Although the employee previously requested and obtained reimbursement for other costs incidental to medical treatment, he provided no documentation with his request for room, board, and travel reimbursement for his attendance at the acupuncture clinic.  At the hearing, Virginia Parker, the insurance adjuster handling the employee's case for the employer, testified that after unsuccessfully attempting to obtain documentation of the expenses , the employer reimbursed him based on the expenses of another patient who had documented expenses at the Northwest Pain Clinic in Portland.


The employee moved to Oklahoma, where he came under the care of Richard Goldstein, D.C., from February 9, 1987 through August 31, 1987.  At the hearing Dr. Goldstein testified that he had none of the employee's previous medical records, but from his own observations and tests he believed the employee suffered form spinal stenosis.  He tried a number of modalities of treatment to relieve the employee's pain, including chiropractic adjustments and two different T.E.N.S. units, but found acupuncture to be most effective.  He testified that he was a licensed chiropractic physician and certified in disability rating and acupuncture, He testified that the extended course of acupuncture he had provided was intended to stimulate the release of endorphins, relieving the employee's pain.   In Dr. Goldstein's judgment, this enabled the employee to refrain from the use of narcotic medication.


Dr. Goldstein sent his bills listing date.  Service performed, and charge and additional correspondence to the employer's adjuster, but received no response except a partial payment.  He testified that no Physician's Report forms were provided to him, and that he had been unaware of them.  At the request of the employee's attorney he prepared two narrative reports dated June 3, 1987 and July 7, 1987, concerning his diagnosis and treatment of the employee.  On June 18, 1987 the employer controverted Dr. Goldstein's treatment of the employee as palliative.


Dr. Goldstein's bills and service description show treatment through August 31, 1987.  Following his final treatment with Dr. Goldstein, the employee moved to Oregon, where he sought out the services of Frank Gemmato, L.Ac. (apparently "licensed acupuncturist"), beginning September 5, 1987.  There is no evidence that this was under the direction of a licensed physician.


We approved a Compromise and Release between the parties, settling all of the employee's claims except medical benefits on October 28, 1987.  On or about November 14, 1987 an emergency room physician, a Dr. Miller, treated the employee for a slip and fall in the mud.  At the hearing the employee testified that this fall resulted from his leg buckling under him, a recurrent problem arising from his back injury.


At the hearing Mr. Gemmato testified that he had provided reasonable and necessary acupuncture treatment to unblock a painful “energy block" about the L3/L4 disk area.  On September 15, 1987 he determined the employee was medically stable and would need three months of treatment to resolve his energy block.  He treated the employee until April of 1988 when he discontinued service for non‑payment.  At the hearing Mr. Gemmato testified that the employee would need another six months of treatment at three times a week, then the treatment frequency would taper as the symptoms improved.


The adjuster, Virginia Parker, testified that she telephoned Mr. Gemmato's office, wrote him, and sent him Physician's Report forms, but could not get him to complete the forms or send adequate documentation.  The employer controverted the treatment by Mr. Gemmato on October 19, 1987.


Dr. Keller testified at the hearing that the medical records indicate that the employee is in roughly the same physical condition as at the time of his I.M.E., and that there is no evidence of stenosis.  He testified that acupuncture and a T.E.N.s unit operate on the same principle, stimulating the body's release of endorphins to deaden pain.


The employee argues that he is entitled to full medical benefits for the treatment of Dr. Goldstein, Dr. Miller, and Mr. Gemmato.  The employee also argues that he is entitled to reimbursement for eleven additional days expense for his attendance at the acupuncture pain clinic in 1986.  He estimates his transportation to be $411.84, meals to be $18.50 per day, and room to be $40.00 per day.  He claims itemized attorney fees of $721.00 and reasonable legal costs.  The employer argues that the treatment provided by Dr. Goldstein and Mr. Gemmato was not curative and that it did not have the documentation required by our regulations at 8 AAC 45.086; that the slip‑and‑fall injury treated by Dr. Miller was unrelated to the work injury; that the employee provided no documentation to substantiate his pain clinic reimbursement requests; and that the claim should be barred by laches.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Dr. Goldstein's Fees

The parties did not dispute the work‑relatedness of the employee's chronic discomfort, but the employer controverted Dr, Goldstein's treatment denying that it was curative.


AS 23.30.095 (a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may

authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute."  Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super.  Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95 (a).  See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), Aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, 0p No. 7033 (A1aska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence.  See Tamagni v. Alaska National Bank of the North, AWCB No. 860009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 850312 at 12‑13 and n.5 (November 8, 1985).


Although the employer argues that Dr. Goldstein's treatment was merely palliative, the uncontradicted testimony of Dr. Goldstein was that he used the acupuncture and other techniques to enable the employee to abstain from narcotics while coping with his pain, a goal we specifically concluded to be part of the process of recovery in our D&O on this case in October 22, 1986.  We reaffirm that conclusion here.


Dr. Goldstein testified that he experimented with a number of techniques to relieve the employee's pain without medication, and settled on acupuncture as the most effective.  Dr. Keller also testified that acupuncture could be used to stimulate the release of endorphins in much the same way as a T.E.N.S. unit, which is what Dr. Keller had recommended that the employee use.  By the preponderance of the available evidence we find that Dr. Goldstein's treatment was reasonable and necessary.


The employer additionally argued that it should not be ordered to pay any more of Dr. Goldstein's fees because he failed to file the Physician Report Forms required by our regulations at 8 AAC 45.086.


8 AAC 45.086 provides:

(a) A provider who renders medical or dental services under the Act shall file with the board and the employer a substantially complete form 07‑6102 within 20 days after each treatment or service.

(b) The board will, I n its discretion, deny a provider's claim of payment for medical or dental services if the provider fails to comply with this section.


Although the regulation is specific in its requirement, the hearing record is clear that Dr. Goldstein attempted to provide information concerning his treatment with his billing statements and in his narrative reports.  He was not provided with, or even aware of, our specific Physician Report forms, form 07‑6102.  Under these circumstances we decline to deny his fees.

II.  Dr.‑Miller's Fees

AS 23.30.120 (a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the original injury and continuing symptoms. See Roger Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  "[I]n claims based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id.  Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id.  at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id.  Miller v. ITT Arctic Services, 577 P.2d 1044, 104 6

(Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption:  1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the Presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id.  at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id.  at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton V. Harris, 395 P.2d 71, 72 (Alaska 1964).


There is no dispute over the reasonableness or necessity of the treatment provided by Dr. Miller to the patient in the emergency room following hi slip‑and‑fall in the mud.  We find the employee's testimony that his leg weakness resulted from his back injury to be sufficient evidence to raise the presumption of compensability.  The employer points out that the employee referred to the accident as a "slip".  We do not find this inconsistent with the employee's testimony concerning his leg weakness.  We find no substantial evidence to rebut the employee's testimony and the presumption of compensability, and we conclude that medical benefits are due under AS 23.30.095(a) to cover Dr. Miller’s emergency room charges.

III.  Mr. Gemmato's Fees

Medical benefits are payable under AS 23.30.095, AS 23,30.265 (20), and 8 AAC 45.082.

8 AAC 45.082 provides, in part:

(a) The employer's obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer.  The board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection.

(b) In this section "provider" means any person or facility as defined in AS 47.08.140 and licensed under AS 08 to furnish medical or dental services, and includes an out‑of‑state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08.


Although it appears that Mr. Gemmato has a license to practice acupuncture in the state of Oregon, the Alaskan statutes at AS 08.01.010 et seq. do not provide for the Incensing of acupuncturists.  We have no evidence to indicate that Mr. Gemmato could be licensed under AS 08, and we have no evidence to indicate the treatment was rendered under the supervision and direction of anyone who could be qualified to be licensed in Alaska under AS 08.  We have previously declined to award medical fees to practitioners who could not qualify for license in Alaska.  Eby v. Superior millwork Inc., AWCB No. 87‑0029 (January 26, 1987); McClelland v. Alaska Northern Painting, AWCB No. 87‑0057 (March 6, 1987).  We will not order the payment of Mr. Gemmato's fees.


We also note that the available evidence indicates that Mr. Gemmato refused to complete the required Physician Report forms sent to him the by the employer.  In the absence of extenuating circumstances we would deny the payment of Mr. Gemmato's fees under 8 AAC 45.086(b) in any case.


In the absence of evidence other than Mr. Gemmato's discussion of "energy blocks" we would have difficulty in finding a sufficient basis for a decision concerning the reasonableness and necessity of Mr. Gemmato's treatment of the employee.  Nevertheless, the employer's argument on this point is moot as we have denied this claim for fees on other grounds.

IV.  Reimbursement for Costs Associated with the Pain Clinic
8 AAC 45.084 provides, in part:

MEDICAL TRAVEL EXPENSES. (a) This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment.

(b) Transportation expenses include

(1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisor employees for travel on the given date if the usage is reasonably related to the medical examination or treatment;

(2) the acutal fare for public transportation if reasonable incident to the medical examination or treatment; and

. . . . 

(e) A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee.  Reimbursable expenses may not exceed the per them amount paid by the state to its supervisory employees while traveling.


The section of our regulations cited above provides for the award of costs incidental to medical treatment covered by worker's compensation benefits.  The regulation specifically requires receipts or other substantiating documentation.  The record in this case reflects that the employee has provided no documentation of any type for any of the expenses he claims.  The employer on its own initiative reimbursed the employee on the basis of another patient's documented stay at a pain clinic in the same city, a laudable action in keeping with the spirit of the workers' compensation statute, and an action not required of the employer by the regulation.  In the absence of receipts we conclude that the employer owes no additional reimbursement.

V.  Laches

It is well established that equitable doctrines such as waiver and ]aches are available defenses in worker's compensation proceedings. Thomas Coffey v. Rogers and Babler, AWCB No. 870081 (March 31, 1987).  Accord Phillips v. Houston, 3AN‑84‑10275 CI, (Alaska Super. Ct., November 26, 1985).  Laches is a balancing of the equities in a case to determine whether the plaintiffs are guilty of an unreasonable and unfair delay.  Pavlik v. State, 637 P.2d 1045, 1048 (Alaska 1981). Concerned Citizens of South Kenai Peninsula v. Kenai Peninsula Borough, 527 P. 2d 447,457 (Alaska 1974).


In Straight v. Hill, 622 P.2d 425, 427 (Alaska 1981), the Alaska Supreme Court said:  "To successfully assert the defense of laches the defendant must show:  1) that the delay by the plaintiff was unreasonable and inexcusable; and 2) that undue prejudice to the defendant resulted from the delay."


The Third District Alaska State Superior Court recently examined the doctrine of laches as it relates to workers' compensation cases in Jones v. Fluor Alaska, Case no. 3AN‑86‑8559 Civil (August 3, 1987):

The defense of laches should rarely, if ever, be considered by the Board.  Our Supreme Court has said that the defense of laches should be limited to equitable actions.  When a party is seeking to enforce a legal right as opposed to invoking the discretionary equitable relief of the courts, the applicable statute of limitations should serve as the sole line of demarcation for the assertion of the right, Kodiak Electric Association v. Delavalve Tubine, Inc., 694 P.2d, 150, 157.  (Alaska 1985).  While this decision does not govern compensation procedures, court holdings do not favor the laches defense.

Id. at 5.

The applicability of the doctrine of laches to a particular case turns as much upon the gravity of the prejudice suffered by the defendant, as the length of a plaintiff’s delay. See Copper River School District v. State, 702 P.2d 625, 629(Alaska 1985). Sufficient material prejudice will not be inferred from mere lapse of a substantial period of time. See Young v. Williams, 583 P.2d, 201 , 204.  (Alaska 1978).

Id. at 3.


As we have denied Mr. Gemmato's fees and the reimbursement claim, we will not consider applying laches to those issues. See Kritikos v. Alaskan Bounty Corp., AWCB No. 88‑0320 (November 29, 1988).  In as much as Dr. Miller and Dr. Goldstein are in practice and readily available for discovery, we fail to see how the employer has been unduly prejudiced by the employee's claims for their fees.  We find the equitable remedy of laches inapplicable.

VI.  Attorney's Fees and Costs
AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation of medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The applicant has retained an attorney and incurred costs in the successful prosecution of this claim.  We have considered the nature, length, and complexity of this claim and we find the itemized attorney's fees of $721.00 reasonable, and conclude that the employee is entitled to an attorney's fee award in that amount.  We also award the employee his reasonable legal costs.

ORDER
1. The employer shall provide medical benefits under AS 23.30.095 (a) for the past treatment of the employee by Dr. Goldstein and Dr. Miller.

2. The employee's claim for reimbursement of additional medically related travel costs is denied and dismissed.

3. The employee's claim for Mr. Gemmato's fees and additional reimbursement for his attendance at the Acupuncture Pain Control and Rehabilitation center are denied and dismissed.

4. The employer shall pay the employee a reasonable attorney's fee under AS 23.30.145(b) in the amount of $721,00.

5. The employer shall pay the employee his reasonable legal costs under AS 23.30.145(b).


DATED at Fairbanks, Alaska, this 17th day of January, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas

Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James W. Friend, employee/applicant; v. Morrison‑Knudsen Co., employer; and Crawford and Company, insurer/defendants; Case No. 201074; dated and filed in the office of the Alaska Worker Compensation Board at Fairbanks, Alaska 12th day of January, 1989.

Clerk
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