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On July 6, 1988 we heard this claim in Anchorage for death benefits and funeral expenses.  Applicants were was represented by attorneys Valerie Rochester and M. Ashley Dickerson. Defendant was represented by attorney James Bendell.  On September 16, 1988 (before our represented by attorney James Bendell.  On September 16, 1988 (before our decision was due) we reopened the record for two limited purposes.  First, we requested that the parties provide us with more readable copies of some medical reports.  Second, we requested additional briefing on the application of the statutory presumption found in AS 23.30.120(a)(4).  The record closed on October 12, 1988, the next time we met after this additional briefing was due.

ISSUES

1. Is this claim timely?


2. Are we bound by the Alaska Supreme Court's finding of disability and its award of benefits in Wade v. Anchorage School District, 741 P.2d 634 (Alaska 1987)?


3. Was Employee's death caused by his employment with Defendants?

PROCEDURAL HISTORY

This case began when Defendants started paying Employee temporary total disability (TTD) benefits for alleged stress and back injuries Employee suffered while working as a security guard for Defendant.  Eventually, Defendant filed a petition requesting that we terminate Employee's benefits because, among other arguments, Employee's medical problems, if any, were unrelated to his employment, and Employee was no longer disabled.  We heard the disputed petition on September 5, 1985.  On October 17, 1985 we issued our decision and order granting Defendant's petition.
 Employee appealed.


The superior court affirmed our decision.
 Notably, Employee had committed suicide on June 17, 1986, before the superior court's decision.  Consequently, his estate appealed his claim to the Alaska Supreme Court.  The supreme court affirmed our decision on the back injury issue.
  However, the court reversed us on the stress injury.  The court held that we misapplied the “ unusual stress in the profession" test in our determination that Defendant rebutted Employee's presumption of compensability.  The court also held we erred in our conclusion that Employee's stress claim was not compensable.  The court concluded we erred in relying on evidence that Employee did not "experience unusual stress not experienced by other school security guards." Wade v. Anchorage School District, 741 P.2d 634, 639 (Alaska 1987).


In addition, the court discussed our evaluation of the expert testimony on the impact of job‑related stress. Id. at 639‑640.  Without specifically saying so, the court apparently concluded we also erred when we reduced the weight of the testimony of Employee's medical experts because that testimony was based on Employee's "faulty perceptions" about his job environment.  See id.  at 639.  The court went on to state:

If the board were to reject expert psychotherapist testimony on the relationship between an employee's mental injury and his job‑related stress solely because the psychotherapist based his opinion on this issue in part on the unverified and incorrect statements of the employee, a psychotic individual might never be able to prove that his employment contributed to his psychosis.  A psychotic, by definition, misperceives objective reality.  Wade's psychotherapists did not accept all his assertions about his job as true, but nevertheless attributed a significant amount of his debilitating stress to his job.

Id.  Regarding the medical opinions of the psychotherapists, the court stated.  "The psychotherapists agreed, however, that Wade's mental problem was significantly related to his employment.  The ASD did not introduce any contradictory medical testimony, nor did its cross‑examination lead Wade's experts to equivocate on this issue."  Id.


Further, the court stated:  "Admittedly, Wade was an eggshell" claimant.  His paranoid personality disorder was apparently latent in his background prior to his early adulthood.  Nevertheless, the experts uniformly agreed that Wade's job stress played a significant role in his disability."  Id. at 640.


The court concluded:

In Brown, we stated, "the question whether the employment did so contribute to the final result is one of fact which is usually determined from medical testimony."  444 P.2d at 532 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 966)).  To refute the presumption of compensability, the ASD could have rebutted this testimony with contradictory medical testimony.  It did not do so.  Fox, 718 P.2d at 979 (psychologist testified that while claimant thought her job stress caused her mental disability, her real sources of stress were from outside her job) . Testimony that the job was inherently stressful and that Wade did not experience "unusual" stress is not legally pertinent to the issue.  We conclude that the board erred in finding that Wade's illness was not job‑related.

Id.  (Emphasis in original).


However, rather than remand to us for new findings of fact and conclusions of law based on the court's legal analysis, the court made its own findings and conclusions:

Moreover, because Wade is now dead, additional medical testimony will be of limited value.  We find, based on the record as a whole, no substantial evidence that the employment did not play an active role in the development of the mental disability.  See Fox, 718 P.2d at 984.  Therefore, we hold that Wade established his entitlement to worker's compensation.  We remand this case to the board for its determination of the appropriate award.


Sometime in September 1986 Employee's estate filed a claim for death benefits.  This claim was held in abeyance pending the supreme court's decision.

FACTUAL SUMMARY AND MEDICAL EVIDENCE

Our October 1985 decision and order summarizes this underlying dispute, including Employee's work and most of his medical history up to the first hearing on September 5, 1985 hearing.  We incorporate by reference the facts from that decision. otherwise, we described Employee's activities and medical treatment from the months prior to the first hearing to his death, and medical testimony given since then.


Employee's primary treating physician in Anchorage since February 1984 for his mental problems was Aaron Wolf, M.D., a psychiatrist at Anchorage's Langdon Psychiatric Clinic.  Dr. Wolf initially diagnosed adjustment reaction with anxiety‑severe (Axis I) and paranoid personality disorder (Axis II).  From February 1984 to the September 1985 hearing, Dr. Wolf's reports suggest that Employee's condition fluctuated.  As Dr. Wolf stated in his June 10, 1985 report, Employee's "anxiety and paranoia do vary, both with the everyday external stress as well as what is happening with his legal case."


Dr. Wolf's reports further indicate that Employee became more anxious and upset as the time for his compensation hearing approached. (Wolf August 9, 1985 report).  After the hearing Employee calmed down somewhat.  Dr. Wolf noted that Employee "was really quite open about some of the issues that surfaced to help create his paranoia.  These issues were a combination of recent events as they were reflected by his somewhat protected up bringing."  (Wolf October 2, 1985 report).


Dr. Wolf (and Eleanor Weeks, M.D., another Langdon psychiatrist) continued to treat Employee several times per month.  His condition continued to fluctuate as he discussed his past, his relationship with his family and his job with Defendant.
 In his January 15, 1986 report Dr. Wolf wrote that Employee seemed "less motivated right now than he had been in the past and in many ways more adrift." In his February 12, 1986 report Dr. Wolf described Employee's status.  The doctor's report states in part:

Mr. Wade has been seen several times since the last report of January 15.  In the last two sessions, Mr. Wade has talked about returning to Texas to visit his mother.  It seems that the stress of school (at Alaska Pacific University is becoming somewhat overwhelming to him.

As I have noted to you personally, I feel that Mr. Wade's situation has deteriorated since the determination on his suit.  I have asked him to set up a meeting with his lawyer so that I can understand the situation he is now in relative to that suit, but he has not done so . . . . As I have mentioned to you before, I think he may have deteriorated enough to where [we] should direct him in the direction of Social Security disability and not look at his being rehabilitated actively at this point.

The reports from the psychiatrists and psychologists in the year of 1971‑72 seem to indicate that he had an episode like this then that was much more frankly psychotic than I have seen with Mr. Wade. it seems in some ways that he is drifting back toward that now despite our best efforts.


Dr. Wolf last saw Employee in early March 1986 and wrote his final report on March 13, 1986.  It stated in part:

Mr. Wade has been seen several times during this reporting period.  The patient has noted that he has been feeling more stressed during this period.  His emotional state seems to have deteriorated somewhat and indeed he seems more paranoid about a number of vague issues.  It has been thought that when his Workmen's Compensation case settled one way or another he would be able to defocus on the issues that were "driving him" relative to the Anchorage School District.  This has not happened at all.  He keeps refocusing on the same issues and the same people over and over again and he basically spends most of his time wound up in these kinds of issues.

I do feel that, because he hasn't resolved the issues along with the resolution of his case, this situation will be sufficiently chronic that he will not be able to have meaningful employment.  He has indeed been going to school, but it is my understanding that he has gone to live at his in‑laws home in Deliver.  He did call to say he was leaving and he did ask for both the name of a therapist in Denver and enough medication to last him for one month.


Employee did stay in Denver for a short period and then went on to El Paso, Texas.  While in Denver, he stayed with his mother‑in‑law.  During this stay, Employee discussed suicide with her.  Employee's wife Regina Wade confirmed this conversation:

Q.  Okay.  There's statements in the record that Gerald talked to your mother about the concept of suicide, and she warned him that God does not condone that and so forth.  Did you ever talk to your mother about what Gerald said to her?

A.  I did not talk to my mother until after he died, and then she told me he made that statement.

Q.  When did he say that to her?  How soon before his death?

A.  Possibly‑ ‑ three or four months, I believe.

(Regina Wade Dep. at 44‑45).


Employee's mother and some of his brothers lived in El Paso.  His father died in 1976.  Employee arrived there the last week of February or first week of March 1986 and stayed with his mother, except for a six‑week hospitalization, until he returned to Alaska in June 1986.  (Delores Wade Dep. at 6).


On March 27, 1986 Employee went to the Texas Tech University Health Sciences Center in El Paso to receive outpatient care. His treating psychiatrist there was Salvador Aguirre, M.D. who counseled him for six sessions.  Dr. Aguirre initially diagnosed a possible "depression as well as the withdrawal from the ativan [a drug he had been prescribed since 1983].  A somatization disorder needs to be also considered as well as marital conflict."  (Aguirre March 27, 1986 progress record at 2‑3).  Dr. Aguirre recommended eventual discontinuance of the ativan, more counseling and a prescription for an anti‑depressant.


In his summary of an April 2, 1986 counseling session with Employee, Dr. Aguirre wrote in part:

During his descriptions, the patient becomes evidently upset, tearful, sad, unable to continue the interview due to his crying, sobbing, when he remembers his father and the death of his father. on repeated occasions he expresses how much he misses his father and how he needs his advice and his support.  On several occasions he also expresses his own inability to direct his life, counsel himself about how to proceed, and his intense need to have his father do it for him.

Another prominent feature in the interview, is that the patient is quite perseverant about the events that occur in Alaska.  He repeatedly talks about the harassment he received, the pressures he received, the sexual advances of a certain coach described in the previous note, actually when I stop being directive in the interview, he inevitably falls into this rumination of those events, occasionally he also intertwines themes that have a paranoid flavor to them, a conspiratorial, persecutorial flavor to them, that sometimes impresses me as an underlying paranoid structure in the personality or in the thinking.

Dr. Aguirre instructed Employee to reduce his ativan consumption.  Dr. Aguirre's April 10, 1986 progress record states in part:

Once again, the depression is observed, as well as what seemed to he ideas with a delusional content mixed with descriptions of actual events.  My current impression, is that Mr. Wade, in a passive, dependent, immature [sacrificing] fashion, chose to remain for ten years in an environment that was not suitable for him, according to his descriptions, and incapable of being assertive and at times aggressive, he deteriorated into a delusional paranoid state of mind.  This seems also to be mixed with what appears to be unresolved grief, after the death of his father, who still is a prominent figure in the patient's psychological makeup.  Currently, the situation becomes more complicated and may lead to further deterioration since he has separated from his family, the patient feels that his wife in time will ask for a divorce or a separation, and this adds to his depression and concerns.  He denies being suicidal, accepts having occasional suicidal ideas, that are briefly experienced, has no impulse to harm himself at this point in time and feels he could not be capable of harming himself.


Employee's brother Kevin lived in El Paso at the time and spent some time with Employee.  Kevin testified that Employee expressed concern that people from his "last job" were harassing him and spying on him, and he was "real paranoid about them." (Kevin Wade Dep. at 7‑8).


Employee's mother Delores testified Employee came to El Paso to "get out of the pressure.  He couldn't stand being alone there.  His wife was working, he was home all day by himself, so he came down here to visit us."  (Delores Wade Dep. at 9).  Delores indicated Employee became quite happy and started eating more during his stay with her. (Id. at 10).  She testified that Employee missed his family (wife and kids) and that she and her brothers tried to "keep his mind off being lonesome."  (Id. at 9).  Delores also described her son as worried about his inability to concentrate and inability to get a job.  (Id. at 7).  "All he could talk about was how they treated him at the one [job] he had before."  (Id. at 7‑8).


Dr. Aguirre counseled Employee for the last time on April 29, 1986.  His progress notes state in part:

[T]he (patient) asks me if I am not taping our sessions and looks concerned. . . . I reassure him that I'm not.  He also asks me if I had said that he would have to go to jail which is quite inappropriate since the topic has never been brought up.  I reassure him that. . . . he will not.  Through the interview he still regresses to ruminations about. . . . his job he has described in numerous repetitive occasions . . . . There seems to be an obsessive pattern that at times has a paranoid psychotic flavor to it. . . .

(Aguirre April 29, 1986 progress record).


On May 1, 1986 Employee telephone Dr. Aguirre who Wrote that Employee "appears very despondent, tearful, barely about to talk . . . . stating that the people at work bother him.  "(Aguirre May 1, 1986 progress record) Dr. Aguirre notified Employee's El Paso family and the parties agreed to hospitalize Employee who was admitted to Providence Hospital in El Paso approximately two hours later.


Employee spent one day in Providence Hospital.  While there, he was treated by Oscar Perez, M.D., who diagnosed dysthymic disorder (depression) and benzadiazepine (ativan) dependence. (Perez May 2, 1986 report).  Dr. Perez described Employee as depressed but exhibiting "fairly good" insight and judgment, and with coherent thought processes.  Employee left the hospital on May 2, 1986 against Dr. Perez's advice.


However, Employee was admitted to Sun Valley Hospital in El Paso on May 4, 1986.  He stayed in this hospital until May 30, 986.  While there, he was given individual counseling, by Dr. Perez, and also group counseling.


The progress notes of Dr. Perez and the multidisciplinary team indicate that Employee's condition fluctuated, from initial depression and paranoia, to happiness and awareness of his problem, to confusion and disgust, to happiness about getting out of the hospital to see his family.


For example, on May 6, 1986 Employee expressed a wish to “get over" his ativan addition so he could "go back" to his wife, Regina. (Perez May 6, 1986 notes).  During a group session the same day, he was tearful and expressed sadness and suspiciousness (May 6, 1987 team progress notes).  On May 7, 1988 Employee reported he felt " a lot better" and appreciated the help.  The May 8, 1986 team notes state In part; "Patient came out of session stating he felt warm sensation in arms and legs and is having anxiety feelings . . . . States today he's been thinking of his dad and visualizing himself in the coffin with his dad."


On May 27, 1986 Employee expressed his disgust "because of how confused I've become since I've been here." (May 27, 1986 team notes).  However, the May 29, 1986 notes indicate that Employee attended all activities, smiled and joked with his peers and appeared relaxed.


On May 30, 1986 Employee was discharged "in good spirits.”  (May 30, 1986 team notes). He had been warned not to go home to Alaska too soon. (May 26, 1986 team notes).  Dr. Perez scheduled an outpatient follow‑up visit for Employee and prescribed trilafon for him.  Employee never showed up for his appointment.


Employee's mother described Employee as happier and in a better mood when he got out of the hospital.  (Delores Wade dep. at 7).  She testified he never talked about suicide with her.  She further testified he spent his time going to movies, reading, going to church and writing his wife.  (Id. at 20‑21).


According to Employee's wife Regina, he returned to Alaska on or about June 11 or 12, 1986. (Regina Wade Dep. at 18).  Employee's mother told him it was too soon to return, but Employee wanted to see his wife and left anyway.  (Delores Wade Dep. at 10).


Employee 's wife Regina described his mood and behavior after he returned to Alaska:

A.  He was glad to be back home.  He was glad‑‑ at that time I had ‑‑ my middle son was with us, and he was happy to be home with him.  He had been hospitalized during that period of time and he was glad to be out of the hospital.  And he was wanting to see if he could get things cleared up, to see if he could come back and get things straightened out there.

Q.  What types of things did he ‑‑

A.  This issue with the school district, is what I'm talking about.  He wanted it over.  He wanted it settled so that we could go on and be a normal family again.

(Regina Wade Dep. at 18‑19).


Regarding any suicide discussion between Regina Wade and Employee, Regina Wade testified:

Q.  Now, of course, the date of his death is June 17, 1986.  So it wasn't very long after he got back.

A.  No. No, it wasn't very long.  In fact, I believe that was a Tuesday.  That Thursday was the only time he mentioned suicide to me.

And at that time we didn't know about any insurance money, because our understanding was, that upon a suicide, the person couldn't get any insurance money.  And I mentioned that to him. said, "Well, what good would that do?" I said, "For one thing, I couldn't get any money for it.  You know, it wouldn't do the children or I any good, because the children would be without a father, I would be without a husband." I said, "And you would be gone.  So what good would that do for us?"

And he said, “Yes, you are right." And that was the last statement ‑‑ that was the ‑‑ the only time the subject of suicide was mentioned.

(Id. at 20‑21).


During a subsequent counseling session between Dr. Weeks and Regina Wade, Dr. Weeks wrote:

Mrs. Wade feels if he hadn't had the school problem, he'd still be alive . . . Five or (six) days prior to suicide, and 1 day before, Mrs. Wade and (Employee] discussed suicide . . . . as an alternative [sic] it wouldn't do any good to children or her.  He told her he wouldn't do it.  She had guns unloaded and doesn't know when he loaded them.  He kept getting up the night before.

(Weeks February 9, 1987 chart notes).


At the July 8, 1988 hearing Regina Wade gave her opinion on the cause of Employee's death. (July 8, 1988 Hearing transcript at 37‑38).  She indicated that Employee had anxiety attacks he could not control, he was bothered by having to take prescription drugs, that he was fearful of what school district people (Defendant) might do to him.  She went on to describe the events of June 17, 1986 the day of Employee's death;

Q.  Have you had the opportunity to review the police report and your testimony during the coroner's inquest?

A.  Yes.

Q.  Now, at the time did you state that he had back problems and medication, but you didn't mention any school stress?  Could you explain the feelings that you were going through at that time?

A.  At the time ‑‑ we had ‑‑ Gerald and I had ‑‑ all that week he had come back, we had been talking all that week about our family and how this issue had disrupted our family, and Gerald apologized, he said I'm sorry this has done so much to us, and things like that, and how it's just, you know, torn our lives apart.  And that morning when he woke up about 6.00 o'clock to go to work, he asked ‑‑he says‑because, we had talked about us leaving Alaska again, and he said what are we going to do, and I said, well I'll probably go to my mother's house and you have to go to your mother's house, I said, because I can't dump‑‑here I am pregnant with two kids, I said we can't dump everybody onto my mother, you know, and he says, well, will we lose the house?  I said yeah, we're probably going to lose the house.  Now I can't do it anymore, I can't‑‑ I can't do it anymore, and then I said, we're going to go and I said you're going to try to get well, and he ‑‑ and he said, ah, he says I'm sick, and he said, you know‑‑ I don't know it was like ‑he said I'm sick, I'd be a long time before I think I can get well, and then he got up and he left and he went downstairs and I laid there and I was thinking what did he mean by that, you know, because we had talked about the back injuries previously and we had talked about that people can live with that type of pain.  That pain wasn't the issue.  It was whether he could go out and work again, whether he could feel he could go out and get a job, and he felt he couldn't.

So I wanted to know, what do you mean that you think it's going to be a long time before you get well?  And he‑‑that's what I was thinking and I called him, because I was going to ask him what was he saying, and then I heard the shot, I ran downstairs, he had fallen against the door, I couldn't get the door open, all I could‑‑it was just cracked open but I‑‑so I called 911 . . . .

(July 8, 1988 Hearing transcript at 38‑39).


A coroner's inquest was held on August 19, 1986.  The jury found "that the cause of death was due to apparent self‑inflicted gunshot wound to the head and that the manner of death was suicide. (Transcript of coroner's inquest at 52).


In support of its claim for death benefits, Employee's estate relies primarily on the psychiatric testimony and reports of Dr. Wolf from the Langdon Clinic.  As noted, Dr. Wolf treated Employee from February 17, 1984‑‑soon after Employee stopped working for Defendant‑‑until the latter part of February 1986 when Employee left Alaska for three months just before his death.  At his June 17, 1988 deposition Dr. Wolf testified on the cause of Employee's death;

Q.  Now, those records that were supplied to you in the last ten days, those were from Sun Valley Hospital?

A.  That's correct.

Q.  Have you had a chance to review those?

A.  I have.

Q.  Well, let me ask you, then: Have you come to an opinion as to what led to Gerald's suicide?

A.  Yeah, I have.

Q.  What is that?

A.  I mean, as best I can put it together.  I would feel that he continued to deteriorate from when I saw him in March, and I don't think he had very far to go, and I think he was both agitated enough and paranoid enough that it was a possibility‑when I saw him.  I was real concerned about him‑‑I was concerned about him the whole time.  I was especially concerned about him in the last couple of months before he left.  And I think this is only an extension of that.

Q.  In other words, it does not surprise you that this patient had a final outcome of suicide in view of what you saw in March of '86?

A.  Unfortunately not, yeah.

Q.  Now, first of all, I'm going to ask you clinically what caused the suicide; in other words, words like depression or psychosis or whatever.  Then I'm going to ask you, in terms of life events, if you have an opinion as to what caused this.

Let's first talk about medical terms.  Clinically, if you had to give a diagnosis or an assessment based upon your work with the patient and review of the Sun Valley notes, what was it that‑‑what illness, mental illness, led to the suicide, if you wish to ascribe it to a mental illness?

A.  Yeah.  I'll go back to the diagnosis I have months before that, he simply was uncontrollable.  I mean, he would come in here, he would be able to say about three cogent words, and he would sob for a half an hour.  And then we would try and pull that together.  And a lot of it wasn't making any Sense.  And a lot of it was very, very paranoid and fearful.  He was going out less and less into the world doing things.

Q.  Okay. when I look at your notes in March of 186 and your discussion of‑‑the fact that you felt it appropriate to put down in your notes that there was perhaps a very psychotic episode in the early 170s, do I take it that you had reached a conclusion that this individual had a very profound underlying disorder which may have made his suicide inevitable regardless of what happened in his life historically?

A.  He had ‑‑ I'll go with the very profound underlying disorder.  But I think the events of his life had to play into it.  He could have had a series of events in which he would have been marginally compensated.

(Wolf June 17, 1988 Dep. at 10‑13).


Later, Dr. Wolf testified:

Q.  Do you feel that it's probable an unbroken chain of events, from when he worked at the school district until the time of his death, that ‑‑

A.  It certainly was an unbroken chain of events through when I saw him, and there was enough in those notes to indicate that that is probably true right up through that hospitalization.  I don I t know beyond the end of that.

Q.  Do you feel that there is a reasonable medical probability that the stress injury Gerald sustained at the school district was the cause of his suicide?

A.  I think the stress he had on the job certainly keyed off the whole series of events.  And although there is a little piece at the very end that's missing for me, I would have to think that there would have to be something absolutely horrendously major intercurrent to not have it be a continuous chain of events.

(Id. at  35).  Finally Dr. Wolf was asked:

Q.  We'll take then what is uncontradicted in the record, that he left his job.

Now , with the expectation of the job gone, why then did ‑‑ his colleagues on the job, why didn't his stress level drop?

A.  He left the job, and he left the job feeling a failure, that he had let himself down and let them down, let his father down, but certainly left his self‑image down.  And he had very little resources to cope with that kind of failure.

Q.  Now, Doctor, the final question is: You are not able to testify, are you, that if he had not worked at the school district, he would not have taken his life in 1986?

A.  Well, that's sort of difficult to answer.

MS. DICKERSON: Maybe an astrologer could do it.

A.  He did work at the school district and this was the focus of his mental illness right up through when last I saw him.  So could there have been another set of circumstances?  I suppose so.  This was the set of circumstances his paranoid features focused on.

(Id.  at  47‑48).


Defendant relies primarily on the testimony of Eric Marcus, M.D., a California psychiatrist. Although Dr. Marcus never interviewed or treated Employee, the doctor testified he read and reviewed all medical and rehabilitation records and all depositions in the file which he estimated to weigh 35 pounds. (July 8, 1988 Hearing transcript at 51).


Dr. Marcus asserted he is a forensic psychiatrist, one who is supposed to objectively make a fair and impartial assessment of the issues in a case.  (Id. at 48).  He distinguished his position from that of clinical treating psychiatrists such as Dr. Wolf, who align themselves with their patients and are "uncritical friends and allies."  (Id.  at 48 and 112).


Dr. Marcus diagnosed Employee as suffering a paranoid personality disorder that predated his employment with Defendant.
  He asserted that, in layman's terms, Employee's problem was never growing up.  (July 8, 1988 Hearing transcript at 57).  The doctor explained that Employee had a terrible childhood and a love‑hate relationship with his father upon which he "could never. . . get his act together."  (Id.)   As an example, he pointed to Employee's “grim vision” of seeing himself in the coffin with his father.  (Id.)
  Dr. Marcus thinks that this vision suggests Employee was "saying, father, I'm coming, You know, since I can't have you alive, I'm going to join you in death."  (Id. at 58).


Dr. Marcus further asserts that in analyzing the cause of suicide, the significant time frame is the time most proximate to the suicide, "and then there's a falling off of the significance of the time as it antedates the suicide."  (Id. at 53).  As such, he went on, there is generally "less causal links in the sense of . . . the immediate, you know that precipitated the final act.  I mean people can think about suicide all their life, so the causal link can go back 30 years, but it's one thing to think about it, it's another thing to pull the trigger."  (Id. at 54).


Dr. Marcus also asserted that the opinions of Dr. Aguirre and especially Dr. Perez are similar to his opinion. (Id at 59).  Dr. Marcus believes that these doctors, because they were not involved in the workers' compensation tug‑of‑war, "call it (Employee's problems) as they see it," and as Employee then saw his problem.  Dr. Marcus therefore concurs with Doctors Aguirre and Perez that Employee's main problem was his ativan addiction.
 As noted, Dr. Marcus additionally believes Employee also suffered distress about his father at that time,


Dr. Marcus also acknowledged that there was mention of Employee's school security job in (particularly) Dr. Aguirre's record.  However, Dr. Marcus asserted that Employee went to Texas for drug abuse, and the fact he mentioned job problems while in therapy there does not indicate any sort of "unbroken chain" of causation between Employee's job and his death.  (Id.  at 148).

Regarding the suicide act, Dr. Marcus testified:

Q.  No suicide, I'm talking about the suicidal act itself.  My question is, is it triggerable by one incident, or do you think there could be a series of incidents or many contributing factors or just one factor?

A.  It could be either one.  Some people commit suicide compulsively because of one event, other people commit suicide because of a cumulation of ‑well, of events, and the largest group of people commit suicide due to no events whatsoever.  Those are called endogenous depressions, and those are the most dangerous of all, because these people are reacting to what we don't [know] yet, hormones or whatever, and those are the really serious suicide threats, and there's nothing wrong at all.  The family says, everything was fine and he blew his brains out, or he hanged himself.  I don't know if that was helpful, but that covers quite a range of why people commit suicide.

Other people commit suicide because they have a terminal illness and they feel it's time to go and they don't want to suffer anymore.

(Id. at 168).

Concerning Employee's death, Dr. Marcus testified:

Q.  Yes.  Well, let me start one at a time, I think it would be clearer.  What do you think was the final precipitating factor in causing Mr. Wade to take his life?

A.  I think the final factor was his disappointment at returning to Alaska and finding that things were not rosy and that his wife really did not expect or condone his return, and specifically refused to buy him his airline ticket, and that he had, you might say jumped the gun, impulsively returned here, found that things were at least as much of a mess as before he left, or maybe even worse, we don't know for sure, and at that point I think he decided, to hell with it, I’ve had it. He had already prepared for the suicide before he came back. . . .

Q.  I'd ask you to focus on what things in the record that you noted that lead you to believe that he had prepared for the suicide?

A.  The record is‑‑well, again we're talking about sort of terminal things . . . .

Q.  Yes.

A.  . . . because this man had been preparing for suicide since 1978, I mean he's already suicidal back in 1978 as the record will show ‑‑ not will show, does show, but you're asking me to focus on the very ending.

Q.  Yes, then I'll go back and . . . .

A.  Well, let's‑‑that evidence is found in the Sun Valley records, when he's asking his brother, gee I wish I could find my guns.  I'd like to get my guns back.  Well, I don't think he was going duck hunting, I don't think that was the context that he wanted his guns back.


Then he talks to his mother‑in‑law and says, you know, what does God think about suicide?  What's‑‑you know, what's my chances of getting into heaven or whatever if I kill myself, and his mother‑in‑law‑‑was it his mother‑in‑law or ‑‑ no, that was his mother‑‑Mrs.  Wade's mother‑in‑law, so it was his mother. . . .

Q.  I believe it was his mother‑in‑law.

A.  Mother‑in‑law, all right.  So that's the second thing.  I'm trying to remember if there's any other indications that he was getting ready.  Those are the two mains things, I may have missed something because there's so much to read.  I think those are the main things that sort of shows him sort of prepping for ‑‑ for the final event.

(Id. at 55‑56).


Finally, Dr. Marcus testified on the significance of Employee's suicide note.  Dr. Marcus believes Employee's "mental health had something to do with his writing that note."  (Id. at 170).  Moreover, the doctor asserted that the content of the note (I’m tired of doctors and I’m tired of living") "was obviously something that was on his mind during the last moments of his life."  (Id. at 169).  Dr. Marcus testified he would attach "some significance" to the note."  (Id.)


Dr. Marcus concluded, based on the information he reviewed, that Employee did not suffer stress on the job to the point of either creating or aggravating a mental illness, that his employment at the school district was not a substantial factor in bringing about his suicide, and that there is not an unbroken chain of causation between his employment at the school district and his suicide.  (Id. at 52, 53, 94 and 140).  Finally, Dr. Marcus asserted that Employee was not operating under an irresistible impulse that forced him to take his own life. (Id. at 102).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Timeliness of the Death claim


AS 23.30.100 provides in pertinent part:

(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


We find that a generic notice of death was given here.  On June 26, 1986 Employee's attorney filed a "Notice of Death" with the Superior Court where Employee's workers' compensation appeal was pending.  On July 6, 1986 Judge Peter A. Michalski signed an order substituting Regina Wade, the estate's personal representative, as the appellant in the appeal.  In any event, the estate's attorney sent notice of death to Employers attorney on June 26, 1986 ‑‑ nine days after the death.  Nonetheless, while Defendant obviously had this notice of death, it did not have notice of a potential or claimed work‑related death.


Under AS 23.30.100(d)(1) we can excuse a failure to give notice or untimely notice if an employer knew of the injury or death, and we determine the employer or carrier was not prejudiced by such failure.  Defendant did not present any evidence on the notice issue.


We find that Defendant knew of Employee's death within 30 days, but Defendant did not know specifically of the "accompanying facts connecting the injury or illness with the employment. . . . " State v. Moore, 706 P.2d 311, 312 (Alaska 1985) (quoting 3 A. Larson, The Law of Workmen’s Compensation, A 78.31(a), at 15‑100 to 109, and 15‑113 (1983).  Nevertheless, under the circumstances in this case, particularly the nature of Employee's underlying stress claim, we find that the facts of Employees’ claim would have "(indicated) to a reasonably conscientious manager that the case [his suicide] might involve a potential compensation claim."  Id.  Accordingly, we excuse Applicants' untimely notice under AS 23.30.100(d)(1).

II. Res Judicata

Applicants' estate argues that under the doctrine of res judicata Defendant is barred from relitigating the disability (stress) issue.  In other words, Applicants asserts that since the supreme court in Wade decided that Employee suffered a stress‑related disability, Defendant cannot relitigate that issue here. (Employee's August 8, 1988 brief at 2).


On the other hand, Defendant argues that we are not bound by the disability award made by the supreme court.  Defendant contends that 1) "suicide claims are so esoteric and differ so substantially from the more pedestrian stress claims that the identity of the issues required for the application of the (doctrines) . . . should not apply," and 2) commentators [uniformly] hold that the (doctrines) will not be applied where the underlying action was procured through fraud or concealment." (Defendant August 8, 1988 brief at 3‑4).  (citation omitted)


At the outset, we will not decide Defendant's second point (procurement through fraud) today.  Defendant has a pending petition to modify the supreme court's disability award based on Employee's alleged fraudulent concealment of medical records.  Moreover, Defendant did not present substantial evidence on the issue.


In Bignell v. Wise Mechanical Contractors, 720 P.2d 490 (Alaska 1986), the supreme court held that “[t]he same considerations of efficiency and fairness that limit civil plaintiffs to "one bite of the apple" apply equally to workers' compensation proceedings."  (Id. at 495).


The court in Bignell went on to discuss the applicability of res judicata generally:  "When a valid and final personal judgement is rendered in favor of the plaintiff, the plaintiff cannot thereafter maintain an action on the original claim or any part thereof."  Id.  (Citation omitted).  The court held that in Bignell, the proper focus was issue preclusion (or collateral estoppel).

The court stated:

To warrant collateral estoppel, an issue must have been actually litigated and determined in the first action by a valid and final judgment, and the determination must have been essential to the judgment.  Restatement (Second) of Judgment S 27 (1982).  When an issue is properly raised by the pleadings or otherwise, is submitted for determination, and is determined, the issue is actually litigated within the meaning of this section.  Id., comment d. . . .

The burden of pleading and proving the identity of issues rests on the party asserting the estoppel.

(Id).  (Citations omitted)


Like the court in Bignell, we too find that the proper focus is issue preclusion; that is, does the supreme court's award on the stress disability issue preclude Defendant from relitigating the issue here?


In McKean v. Municipality of Anchorage, AWCB No. 86‑0211 at 2‑3 (August 13, 1986); Aff'd, 3 AN‑86‑11164 Civil (Alaska Superior Ct. October 28, 1987), we cited to Bayles v. State, 647 P.2d 1113, 1116, (Alaska App. 1982), where the court of appeals explained:

The collateral estoppel analysis involves a three‑step process:  (1) An identification of the issues in the two actions for the purpose of determining whether the issues are sufficiently similar and sufficiently material in both actions to justify invoking the doctrine; (2) an examination of the record of the prior case to decide whether the issue was "litigated" in the first case; and (3) an examination of the record of the prior proceeding to ascertain whether the issue was necessarily decided in the first cases.

(Citations omitted)


We must first identify the issues in the two actions.  In the first action which culminated in our October 17, 1985 decision and order, we stated that [m]ost of the hearing time and board record is devoted to the stress claim." Wade AWCB No. 85‑0295 at 1.


In this action, the major issue is whether Employee's death was caused by that same stress injury suffered during his employment with Defendant.  We find it clear that the stress injury issue, that is, whether Employee suffered a work‑related stress disability is similar, if not identical in the first and second actions.  We also find it obvious that stress injury issues are material or essential in both actions.


We must next determine, under steps two and three of the Bayles analysis, whether the stress injury issue was litigated and decided.  We find that it was litigated.  In our October 1985 decision and order, we determined that Employee did not suffer a stress related disability.  We based our order there on the legal reasoning that 1) Employee raised the statutory presumption in AS 23.30.120; 2) Defendants presented substantial evidence to overcome the presumption, such evidence being lay testimony that Employee was not subjected to unusual amounts of stress; and 3) Employee failed by a preponderance of evidence to overcome his claim.


As we've noted, the supreme court reversed us. It indicated that "unusual stress in the profession" was the wrong legal theory for Alaska stress claim, The court pointed out that in Fox v. Alascom, 718 P.2d 977, 978 (Alaska 1986), a case it decided after the initial Wade action was litigated before us, that stress claims must be analyzed like any other claim for workers' compensation benefits.  Wade, 741 P.2d at 637.  However, rather than remand to us for findings of fact and conclusions of law under this theory, the court made its own findings and conclusions.  It apparently took this action in part because Wade had died by the time the supreme court reviewed the case.  As such, the court held that "additional medical testimony will be of limited value.”  (Id. at 640).  It went on to "find, based on the record as a whole, no substantial evidence that the employment did not play an active role in the development of the disability."  (Citation omitted).  The court therefore announced a legal theory unknown to the parties at the time of our decision, reviewed the evidence in the record, included the additional evidence of Employee's death, and decided the disability issue.  In doing so, the court deprived the parties of the opportunity to litigate the stress issue based on the proper legal theory, and it deprived both parties the opportunity to present forensic medical testimony on the stress issue.


Notwithstanding this unique procedure, we find we cannot simply ignore a decision of our highest state court.  Therefore, we find that the stress issue was litigated by the parties and ultimately decided by the supreme court.  Accordingly, we conclude that issue preclusion bars Defendant from relitigating the underlying stress injury claim.

III. Death Benefits

We now decide whether Employee's death was caused by his compensable stress injury. AS 23.30.215.  Defendant argues that Applicants' death claim is barred by AS 23.30.235(l) which states: "Compensation under this chapter may not be allowed for an injury proximately caused by the employee's willful intent to injure or kill any person.”  We find Defendant has the burden of proof on this issue.  Accordingly, the Applicants' death claim fails if Defendant proves by a preponderance of the evidence that Employee's death was proximately caused by his willful intent to kill himself.


At the outset, Defendant argues that our statutes do not provide for the payment of workers' compensation benefits in cases where a suicide occurs.  We disagree.  We find no such specific statutory prohibition.  On the contrary, AS 23.30.215 provides for payable death benefits when "the injury causes death. . . .” There is no limitation on the type of death.


We find that the only limitations in death cases (including suicides) are those contained in AS 23.30.215 (the injury must cause death), AS 23.30.235 (noted above), and AS 23.30.120(a)(4), a statutory presumption that the injury (or death) "was not occasioned by the willful intention of the injured employee to injure or kill himself. . . .”


Accordingly, we find that we must first apply the subsection 120 (a) (4) presumption.  We note that when we apply the subsection 120 (a) (1) analysis (as is the usual case) , the employee must establish a preliminary link between his employment and his injury.  We find Dr. Wolf's opinion establishes the preliminary link. we also find substantial evidence to overcome the subsection 120 (a) (4) presumption.  This evidence is Dr. Marcus' opinion that Employee was not under an irresistable impulse that forced him to commit suicide, and the coroner's report which labeled the death a suicide. Accordingly, the presumption drops out.  Therefore, we next analyze Defendant's assertion under the defense in §235.  As noted, Defendant has the burden of proof for this complete defense.


In Fermoyle v. Wagley, Inc., AWCB No. 84‑0250 at 12‑16 (July 6, 1984), we analyzed the appropriate legal standards in suicide cases.  In Fermoyle, we described the two general tests noted by Professor Larson:  the voluntary willful choice test, and the chain‑of‑causation test.  We now quote at length Professor Larson’s description and analysis of suicide, and of these two tests:

Suicide may be made the basis of a defense against a compensation claim in several ways.  The most direct is reliance on the specific defense, present in 41 state statutes and the Longshoremen's and Unites States Employee's Compensation Acts, of suicide or intentional self‑injury.  It may also be argued that suicide does not arise out of the employment, since the source of harm is personal.  It can be said that suicide is not accidental, but rather intentional.  It could even be argued that suicide is a departure‑‑indeed the most irrevocable and final of all possible departures‑‑from the course of employment, Discussion of the suicide defense is simplified, however, by the fact that, whatever the approach taken, the ultimate rule of law appears to be the same.  The issue boils down to one of proximate versus independent intervening cause.

Most cases in this field present the same pattern of facts:  a severe, or extremely painful, or hopelessly incurable injury, followed by deranged mental state ranging from depression to violent lunacy, followed in turn by suicide.  The basic legal question seems to be agreed upon by almost all authorities: It is whether the act of suicide was an intervening cause breaking the chain of causation between the initial injury and the death.  The only controversy involves the kind or degree of mental disorder which will lead a court to say that the self‑destruction was not an independent intervening cause.

. . . . 

At one time the field was dominated by the voluntary wilful choice test, sometimes called the rule in Sponatski’s Case, under which compensation in suicide cases was not payable unless there followed as the direct result of a physical injury an insanity of such violence as to cause the victim to take his own life through an uncontrollable impulse or in a delirium of frenzy without conscious volition to produce death.  This doctrine was gradually displaced as majority ‑rule by the chain‑of‑causation test, which found compensability if the injury caused the deranged mental condition which in turn caused the suicide.

Under the chain‑of‑causation test there remains, however, some room for uncertainty on precisely how deranged the decedent's mind must have been.  New York has repeatedly emphasized the necessity for some "brain derangement" as distinguished from severe melancholy.

1A A. Larson, The Law of Workmen's Compensation §36.00 pp. 6‑140 to 6‑142. (Emphasis added).


Professor Larson goes on to state that “[u]ncontrollable impulse has to do with the will,” and that "in the compensation suicide defense, the only legal issue is causation, and that in turn depends on the will, not on the understanding."  (Emphasis in original).  (Id. at S 36.22, p. 6‑145).


In further discussion of the chain‑of‑causation test, Professor Larson states in part:

It is quite possible to accept the legal principle of independent intervening cause as the controlling issue in the cases and still, as the original British decisions and the majority of modern American decisions have done, hold that the intervening cause issue turns not on the employee's knowledge that he is killing himself, but rather on the existence of an unbroken chain of causation from the injury to the suicide.  In one of the pioneering American statements of his position, Judge Fowler, dissenting in the Barber case, argued along lines, which have always been considered sound proximate cause doctrine, that if the first cause produces the second cause, that second cause is not an independent intervening cause.  The question whether the actor appreciated the consequences of his act should not be decisive on the fundamental question whether that act was the natural and foreseeable result of the first injury.  To say that it was not such a result, one must take the position that it is unforeseeable that a man, in unbearable pain, will knowingly take his own life.  That position is simply untenable, and if any evidence is needed, the number of compensation cases presenting these facts should be proof enough.  If the sole motivation controlling the will of the employee when he knowingly decides to kill himself is the pain and despair caused by the injury, and if the will itself is deranged and disordered by these consequences of the injury, then it seems wrong to say that this exercise of will is "independent," or that it breaks the chain of causation.  Rather, it seems to be in the direct line of causation.

Id.  at S 36.30, pp. 6‑154 and 6‑163.


Finally, Professor Larson, in a discussion that the suicide must be traced to an injury that arose out of and in the course of work: “If there is no such employment connected injury setting in motion the causal sequence leading to the suicide, or when there are far stronger nonemployment influences accounting for the suicide, the suicide is a complete defense.”  Id.  at S 36.40, pp.  6‑165 and 6‑167. (Emphasis added).


In Fermoyle, we did not adopt either the Sponatski voluntary willful choice doctrine or the chain‑of‑causation test.  We denied the employee's claim in that case under both doctrines.


In this case, we again do riot adopt either test.  Rather, we find it appropriate to analyze the statutory wording in sections 120, 215 and 235 in deciding this claim.


In our review of these sections, we find both a strong proximate cause" flavor and a significant "willful intent" flavor.  Regarding willful intent as it applies to the S 235 defense, Defendant relies primarily oil the testimony of Dr. Marcus who, as noted, asserts that Employee was not; operating under an irresistable impulse that forced him to commit suicide.
  Dr. Marcus believes Employee's suicide was premeditated.  (July 8, 1988 Hearing transcript at 102).  The Applicants' medical expert, Dr. wolf described Employee as uncontrollable, and his suicide inevitable primarily because of his underlying paranoid personality disorder.  (Wolf June 17, 1988 Dep. at 10‑13).  We find this is evidence Employee operated under an irresistable impulse and could not form the willful intent to kill himself.  We find no significant reason to discount either doctor's testimony.  Accordingly, we find the evidence balanced on this defense.  Defendant's burden requires that it prove its defense by a preponderance of evidence, i.e., more than 50 percent.  It has not done so.  Therefore, because Defendant failed to carry its required burden, and based upon the humanitarian purpose of our Alaska Workers' Compensation Act, we conclude Employee was of such a deranged mind that he could not form the willful intent to commit suicide.  Accordingly, Defendant's §235 defense fails.


Finally, we must determine whether, under section 215, Employee's stress injury caused his death.  Here, we find a proximate cause or chain‑of‑causation analysis appropriate.


We have reviewed the extensive collection of evidence before us.  We believe that this evidence clearly indicates Employee suffered from a longstanding paranoid personality disorder.  This record shows that medical care for this disorder dates back to 1971 or 1972.  We find that because of this disorder, Employee's relationship with his family, particularly his deceased father and then his wife, aggravated his disorder.  We further find his disorder was aggravated by his father's death, and then later, by his employment with Defendant.  Moreover, we find that his disorder was further aggravated by his ativan addiction, his financial problems his deteriorating relationship with his wife, and by the unemployment caused by his stress‑related disability.


Dr. Marcus contends that Employee's ruminations about his job with Defendant were simply a deflection from his real problems.  While that may be the case, the ruminations continued up until the time of his suicide.  Unfortunately, Employee eggshell mind could not shake them or his other problems.  We reluctantly conclude, based upon a thin preponderance of the evidence in the record that Employee's stress related disability caused or was a substantial factor in bringing about his suicide.
  Accordingly, the Applicants' claim for death benefits is granted.

ORDER

Applicants' claim for death benefits is granted.


Dated at Anchorage, Alaska, this 19th day of January, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson

Mark R. Torgerson, Designated Chairman

/s/ John Creed
John H. Creed, Member

MRT/cdl

DISSENT OF MEMBER DONALD R. SCOTT

I dissent from the majority's decision for two primary reasons.  First, I believe that suicides should not be compensable under our workers' compensation law.  I would deny Applicants' claim on this basis.  I believe the act of suicide is a willful independent intervening cause which cuts off any connection between an employee's employment and his physical or mental condition.


Second, assuming suicide is compensable, I would still deny the claim.  I believe that the supreme court's findings and conclusions in Wade are based on a faulty factual foundation.  Specifically, the court found that Employee had no history of previous psychiatric care.  The evidence now in our record shows that this finding was incorrect.  Dr. Wolf's testimony shows that psychiatric care predated Employee's job with Defendant by six or seven years.  Given these longstanding psychiatric problems, I would find that Employee's security job at most may have aggravated his pre‑existing paranoid personality disorder.  I would further find that this aggravation was temporary, and once Employee left work, the aggravation ended.  Subsequently, his inherent mental condition and nonemployment influences dominated his life and consumed him.  Accordingly, I would conclude his suicide was not an outgrowth of his job; i.e., his employment with Defendant was not a substantial factor in producing his death.  I find that the evidence from doctors Wolf, Marcus, Perez and Aguirre supports this.


I find that the most significant factor affecting Employee's eventual death was his relationship with his father.  There is no clearer illustration of this than Employee's chilling dream in which he saw himself in a coffin with his father.  I believe that this unstable relationship and other nonemployment influences (marital problems, ativan addiction, financial woes) caused his eventual demise.  Regarding his ativan addiction, both doctors Aguirre and Marcus pointed out that long term use of this drug for Employee was inadvisable.  Dr. Marcus asserted that this use could actually trigger psychotic behavior.  I find that the result of this long term use had a substantial effect on Employee’s mental health.  Based on the evidence in this record I believe Employee's job with Defendant (or any job, for that matter) was a passive stage for Employee to act out his paranoid personality disorder.  Fox v. Alascom, 718 P.2d 977 (Alaska 1986).


Finally, I am concerned that the supreme court usurped our fact: finding powers in the underlying disability claim.  This action deprived both parties of their right to present evidence and argument under the new legal structure announced by the court in Fox and Wade.

/s/ Donald R. Scott
Donald R. Scott, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gerald Wade (Deceased), employee/ and Dorian Wade (Minor) and Andrew Wade (Minor) and Trenton Wade (Minor) and Regina Wade, Widow/applicant; v. Anchorage School District (Self‑insured), employer; and Case Nos. 227574/101473; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of January, 1989.

Clerk
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� Wade v. Anchorage School District, AWCB No. 85�0295 (October 77, 1985).


� Wade v. Anchorage School District, 3 AN�85�15365 Civ., (September 22, 1986).


� Wade v. Anchorage School District, 741 P.2d 634 (Alaska 1987).


� Regarding his job as a security guard, Dr. Weeks wrote that Employee indicated "his unhappiness set in when he started working at Service [High School]."  (Weeks October 16, 1985 notes).


� This is the first evidence in the history of this claim that Employee received psychiatric or psychological counseling prior to 1978.  In Wade, the supreme court stated that Employee "had no prior history of psychiatric care."  Wade, 741 P.2d 634, 635.  However, the court did not have Dr. Wolf's February 12, 1986 report in its record.


� Employee later expressed his feelings about being with "those other crazy people" and indicated he felt like Wyatt Earp with two six�shooters.  "Let me out of here, he thought." (Sun Valley Hospital May 27, 1986 team progress notes).


� Although Regina unloaded the guns, she told Laren Zager, the first police officer to arrive at the suicide scene that she did not take his suicide talk seriously. (Transcript of Coroner's inquest at 37).


Reginia Wade objected, to our placing into evidence, Dr. Weeks' counseling notes. we allowed those notes into evidence.  The lengthy discussions, quarrels and our reasons for allowing the documents into evidence are contained in Hearing Transcript pages 66�81.  We reiterate, though, that these counseling records were timely served by Defendants upon the Applicants under our regulation 8 AAC 45.120. The Applicants failed to file a timely objection.  Id.  We find this constitutes a waiver of Employee's privilege.


Regarding the use of the record of Regina Wade's counseling sessions with Dr. Weeks, we further note Mrs. Wade's counsel asked her questions on her opinion of the cause of Employee's death and the feelings she was going through at the time of Employee's death. (July 8, 1988 Hearing transcript at 38�40).  By asking these questions, Mrs. Wade put her opinion and feelings into issue, and we fixed she therefore waived any privilege on records that show what her opinion and feelings were.





� Dr. Marcus referred to Dr. Wolf's testimony regarding the medical records of Employee's psychotic behavior in 1971 and 1972. (July 8, 1988 Hearing Transcript at 54).


� Dr. Marcus also stated that Employee's Sun Valley medical record indicate "he has A tremendous amount of distress about his father's death." (July 8, 1988 Hearing transcript at 59).


� According to Dr. Marcus, ativan is the same drug as Valium.  Dr. Marcus never explained why these treating doctors would approach Employee differently than would Dr. Wolf.


� Dr. Marcus testified that the same sort of claim could be made between Employee's distress over his father and Employee's death.  (Id. at 148).


� The supreme court cited to 3 A. Larson, The Law of Workmen’s Compensation S 79.72 (a) at 15�426.226(1983).  There, Professor Larson indicates that the doctrine of res judicata applies to decisions of compensation boards no less than to court decisions.


� We note that AS 23.30.265(17), which defines "injury," includes the term "death."


� Professor Larson does not report any states as outright prohibiting workers’ compensation benefits in suicide cases.  See generally 1A A. Larson, The Law of Workmen's Compensation. §36.00 et seq.  There is no dispute here that Employee committed suicide.


� Dr. Marcus points to Employee's periodic statements about suicide and the whereabouts of his guns as evidence of premeditation.  We find it just as reasonable that this evidence indicates a sort of obsession or compulsion about suicide.


� Again, our conclusion is based on the supreme court's finding of a stress�related disability.  We note the supreme court in Wade indicates that Defendant did not overcome the statutory presumption that "the employment did not play an active role in the development of the mental disability."  Wade, 741 P.2d 634, 640 (Alaska 1987).  We believe Employee had a longstanding mental impairment that was, perhaps, incidentally, aggravated by his employment.  If we were determining Employee's initial stress claim based on the evidence before us, our decision on the death claim may very well differ from our conclusions here.


� On this issue we again find no significant reason to discount the testimony of either Dr. Wolf or Dr. Marcus.








