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We heard this claim for temporary total disability (TTD) benefits, medical costs, a compensation rate adjustment, and attorney's fees and costs on September 28, 29, and 30, 1988 in Anchorage.  The record remained open for additional testimony by deposition, and for closing arguments.  The record closed on November 29, 1988. Attorney Michael Patterson represented Employee and attorney Tasha Porcello represented Defendant,

ISSUES

1. Is Employee disabled, because of her alleged work injury, from April 1, 1988 and continuing?


2. Is Employee eligible for medical benefits for her physical condition from May 6, 1988 and continuing, and for her mental condition after June 2, 1988?


3. Should Employee's compensation rate be adjusted?

SUMMARY OF THE EVIDENCE

Employee worked as a substitute teacher for the Anchorage School District (Defendant). She alleges that she is still disabled as a result of a slip and fall injury she suffered on December 9, 1985 while working for Defendant.  From January 9, 1986 to March 31, 1988 Defendant paid her $136 in weekly TTD benefits except for a 14‑week period in 1987 when she was paid varying TPD benefits.


Employee described her December 9, 1985 injury:  "Fell on floor due to water on floor and floor was very slippery hurting (right) hand, lower back, foot upper arch, knee, thigh, calf bruised."  (December 9, 1985 physician's report).  Her treating physician, Michael Moeller, M.D. of North Care Emergency Services diagnosed multiple contusion (and) soft tissue injuries" and prescribed rest, local heat and analgesia.  (Id.).  Dr. Moeller also ordered x‑rays of Employee's right wrist, hand, hip and lumbosacral spine.  The x‑ray findings were essentially normal.  (James Pister, M.D., December 9, 1985 report).


Employee returned as a substitute teacher working December 10, 1985 through December 13, 1985 and December 19 and 20, 1985.  There was no work available for Employee on December 16 to December 18.  She did return to Northcare on December 18, 1985 and Dr. Moeller diagnosed "chronic musculoskeletal pain. . . long time for same pain."
  Dr. Moeller described his treatment as "reassurance, local heat, anti‑inflammatory."  He released Employee for regular work.  (Moeller December 18, 1985 Physician's Report).


Employee's mother, Agnes Wheaton, testified Employee appeared to be in pain during the Christmas holidays.  Agnes testified Employee did not seem to enjoy the holidays like she usually does.


Employee next sought medical treatment on January 7, 1986 at Independence Park Medical Services.  In describing her injury, Employee added "head" to her multiple right side complaints.  The treating physician Charles Townsend, M.D., diagnosed multiple contusions with headaches, neck and right shoulder pain, and prescribed Parafan Forte.  Dr. Townsend released Employee for regular work. (January 7, 1986 physician's report).


Employee worked as a substitute teacher on January 8, 1986.  Although she was also scheduled to work January 9, and 10, 1986 she notified the school she would be unable to teach.


Employee returned to Independence Park Medical Services on January 13, 1986 and was examined by another physician there.  This physician (whose name is unreadable on the report) took Employee off work for four to seven days for a sprained back and neck.  (January 13, 1986 physician's report).  Employee has never returned to work.


During 1986 Employee was examined and/or treated by Dr. Townsend, Richard Lehman, M.D.; J. Paul Dittrich, M.D.; Michael Newman, M.D.; Shawn Hadley, M.D.; Ronald Christensen, M.D.; Alpine Physical Therapy; Thomas Vasileff, M.D.; Paul Craig, Ph.D.,; and therapists at Southcentral Counseling Center.


Although Employee continued to complain of "total body" pain, her primary complaint was pain in her neck.  Dr. Townsend referred her to Dr. Lehman who obtained a flouroscopy of her spine, an x‑ray of her thoracic spine, and a CAT scan on her head and cervical spine.  Dr. Lehman diagnosed an "interspinous ligament flexion injury," and stated this "could (lead) to chronic pain and/or instability."  (Lehman February 4, 1986 letter to Dr. Townsend).  He recommended that Employee undergo an "internal fixation by wiring and bony fusion" at C5‑6.  However, Dr. Lehman referred Employee to Dr. Dittrich for a second opinion.


Dr. Dittrich noted Employee "moves neck very slowly and gingerly but states that this does not particularly hurt her.  Tenderness about the cervical spine and both shoulders."  Dr. Dittrich also reviewed the CAT scan and x‑rays and found no evidence of significant abnormality.  (Dittrich February 12, 1986 physician's report).  Dr. Dittrich further stated: "[Employee] has multiple complaints of severe discomfort all over.  I can find no objective evidence or radiologic evidence to explain her ongoing disabling symptoms.  I suspect there may be a certain amount of psychological overlay, and feel that psychological evaluation would be indicated."


On April 14, 1986 Employee was examined by Dr. Hadley at Employer's request.  Dr. Hadley noted that Employee's motion in her cervical and lumbar spinel was actually greater than normal. (Hadley April 14, 1986 letter to Roberta Fullerton at 2).  Dr. Hadley's impression was "cervical strain superimposed on a generalized picture of ligamentous laxity."  (Id. at 3).  Without giving an opinion on Dr. Lehman's proposed fusion, Dr. Hadley questioned whether the interspinous spaces at C5‑6 level were due to Employee's "very supple joints and ligamentous laxity."  (Id.).  Dr. Hadley further stated:

The patient also appears to have a substantial amount of psychoemotional overlay to her complaints based on the way she described the symptoms repeatedly as "totaling one" or variations thereof.  She also describes multiple symptoms which do not appear to have a clear anatomic basis.  I also make this comment based on the observation of the patient during the examination with frequent sighing, her obvious apprehensiveness and the autonomic changes noted with her hands and feet.

(Id.).


Dr. Hadley recommended a behaviorally based rehabilitation program, with an MMPI (Minnesota Multiphasic Personality Inventory), counseling for biofeedback and relaxation techniques, and a body mechanics course.


Employee was eventually referred by Defendant to Dr. Craig for psychological testing and examination which was performed on September 27, 1986.
 Dr. Craig noted there was no tearfulness or obvious pain behavior during the evaluation.  (Craig September 27, 1986 report at 3).  Dr. Craig administered three tests. the Minnesota Multiphasic Personality Inventory (MMPI); incomplete Sentence Blank; and Beck Depression Inventory.  Regarding the MMPI results, Dr. Craig stated:

The patient responded to personality testing in a very idiosyncratic manner.  Her responses were of questionable validity.  In particular, the patient either answered both true and false or left the item blank on 29 questions on the MMPI.  In addition, she wrote numerous comments regarding her responses to the MMPI below the items on the answer sheet in order to clarify her responses.  During several years of interpreting MMPIs, I have only seen this approach to the test on one other occasion.  This response style is characteristic of individuals who view themselves as being misunderstood by others.  This patient probably also experiences significant levels of ambivalence and uncertainty regarding most issues in her life.  She approached testing by minimizing personal problem areas and emphasizing personal strengths in a manner similar to what is frequently seen among job applicants rather than patients seeking mental health services.  This defensive style is frequently seen among chronic pain patients who believe they are being evaluated in order to determine whether they are feigning their pain.

(Id. at 4).


Dr. Craig also noted that tests revealed that Employee appeared to be moderately depressed.  The doctor further stated; "Her responses to psychological testing do not suggest a major psychiatric disorder but are consistent with longstanding maladjustment with regard to her overall psychological functioning," (Id. at 4‑5).  Dr. Craig's diagnostic impression was "psychological factors affecting physical condition."  (Id. at 5).  Dr. Craig recommended “a very aggressive attempt" to assist Employee in rehabilitation "in order to avoid the development of a chronic disability lifestyle . . . It is quite likely that this patient will continue to complain of severe pain irrespective of the behavioral or medical interventions attempted."  (Id. at 5‑6).


In December 1986 Employee was admitted to the Swedish Hospital pain management program in Seattle.  During her stay there, she was started on lithium to control mood swings.  She was treated by a number of physicians there, including John Hamm, M.D. a psychiatrist, and James Robinson, M.D., Ph.D., who described the pain center's observations during her three‑week stay here, and recommendations, in pertinent part:

#I:  NECK PAIN:  The patient had diffuse pain complaints throughout her stay on the Pain Unit.  These did not really change over the time.  Her pain picture at the time of discharge was about the same as the pain picture at the time of admission.  Her most consistent complaints were of pain to the neck and occipital aspect of the skull.  She received some benefit from TNS unit.  Of note is the fact that in PT she demonstrated normal strength and range of motion.  She moved energetically during the exercise periods and did not demonstrate the guarding that one typically sees in a patient with musculoskeletal pain problems.  She showed no limitations during aerobic training.  It was the overall opinion of the physical therapist that her verbal behavior did not match her nonverbal behavior.  In OT she participated reasonably well.  She was able to sit for 50 minutes easily by the end of her stay on the unit.  She was able to walk eight blocks, although she was somewhat slow.  In biofeedback she received relaxation EMG training to the frontalis muscle.  Levels were within normal limits by the time of discharge.  She also had an evaluation for thermal training, but baseline studies were normal.  Of notes is the fact that the patient did not report any changes in her pain, even as her biofeedback levels improved.

It is noteworthy that the patient was consistently late to classes on the Pain Unit.  This behavior did not really change over time.  It is also noteworthy that she had widespread and shifting pain complaints and medical concerns.

#2.  PSYCHIATRIC:  The patient appeared highly energized and emotionally labile at the time of initial admission.  At that time she was on a substantial dose of desipramine..... It was decided to taper her desipramine....... No obvious changes occurred as a result of discontinuing of desipramine except that she did not perspire as much.  She was then seen by Dr. John Hamm for psychiatric examination.  He felt that she had a hysteroid personality disorder and possible atypical depression.

Consultations with psychological staff on the Pain Unit revealed that the patient is hypersensitive and tends to get involved in battles with other people.  This behavior was demonstrated frequently while she was on the ward.  It was the opinion of Dr. Phil Kirsch that she had a personality disorder with prominent paranoid features.  It was felt that this condition predated her neck injury.  Dr. Hirsch felt that although her personality disorder impaired her functioning, it did not render her unemployable, that is, he did not feel that she was psychiatrically disabled with respect to work.

#3:  VOCATIONAL:  The patient was seen by vocational counselors on the Pain Unit. . . . It was difficult to engage the patient in constructive problem solving regarding return to work.  At times she indicated that she felt that she could do this.  At other times she said that she wanted retraining to do something else, although she could never specify what.  It was the opinion of the staff that from the standpoint of physical limitations she would be capable of teaching.

RECOMMENDATIONS FOR FUTURE CARE., The patient did quite well on the Pain Unit from the standpoint of physical capabilities.  It is difficult to evaluate her medical condition comprehensively because of her somatic focus and shifting pain complaints.  However, she appeared to move quite easily. . . . It was the opinion of the staff that her primary problems were in the psychiatric area. . . .

She is a patient who has high risk of having a poor outcome from surgical treatment.  Based on our assessment of her, we would [recommend] against the neck surgery which was contemplated for her.  We anticipate that there will be escalating pain complaints when she returns to Alaska.  We recommend that these not be treated with an aggressive medication regimen.  Her lithium. will need to be monitored. . .

In the vocational area, we feel that she should be capable of returning to work as a teacher, although she has shown a great deal of ambivalence along this line.  She is the type of person who will need a great deal of structure, including specific dead‑lines for claim closure and return to work.

(Robinson January 9, 1987 discharge summary) (emphasis added).


On January 15, 1987 Employee was referred to Anchorage psychiatrist Royal Kiehl, M.D., by Defendant.  Dr. Kiehl described the examination in part:

Answers to my questions were initially vague and approximate at best with frequent complaints that she could not remember or did not know the answers.  It was not clear if this represented a hysterical defense against dealing with her reality or if it had more to do with her anger toward me and ambivalence about whether she dared cooperate with me at all.  It was clear, however, that she did know the answers to the questions that I was asking and later gave them to me.  She exhibited frequent and obvious stereotyped pain behavior throughout the session.  She exhibited no insight into her emotional problems and how they might relate to her physical complaints. . . . Although she complained of difficulties remembering, she displayed no evidence of problems with memory or difficulties in concentrating during the interview, nor did she show any other evidence suggestive of any gross deficits in cognitive functioning. . . .

Dr. Kiehl diagnosed chronic pain syndrome and began subsequently to provide weekly psychiatric treatment.  In a May 27, 1987 physician's report Dr. Kiehl noted he and Employee set up a "voluntary" work program.  The doctor then stated:

She is, however, phobic about returning to work and experiences disabling pain of psychogenic origin which allows her to then quit early.  Her motivation seems very poor to me and she is only minimally cooperative.  This is a very serious and likely to be long term psychiatric disorder.  Her prognosis is currently poor because her motivation to cooperate with the treatment program is so low.


During the remainder of 1987 Employee received treatment primarily from Dr. Christensen and Dr. Hadley and continued psychiatric counseling from Dr. Kiehl.
  Dr. Hadley, a physical medicine and rehabilitation specialist wrote in a July 21, 1987 report that she told Employee she was becoming a "drug addict" because of her irresponsible use of medications.  Dr. Hadley noted Employee had gone to the Humana Hospital Emergency Room and was given Flexeril and Tylox. Employee was also exceeding her daily dosage of Parafon Forte, and she had taken Davoret which she got in an earlier visit to the emergency room.  Dr. Hadley noted Employee's dramatic and erratic behavior (fluttering eyelashes, rolling eyes, deep sighing) and her litany of complaints.  Dr. Hadley warned Employee to take only the prescribed medications or the doctor would no longer treat her.


In January 1988 Employee began getting treatment from Robert Fu, M.D., a colleague of Dr. Hadley.  Dr. Fu put Employee on a pain cocktail program and physical rehabilitation, including weight loss.  Dr. Fu’s efforts to treat Employee were futile.


At Defendant's request, Employee was examined by another psychologist, David Sperbeck, Ph.D., for five hours over a three‑day period in January 1988.  Dr. Sperbeck's February 15, 1988 report summarizes his findings.
  The doctor noted he reviewed Employee's medical records too.


Dr. Sperbeck noted that Employee denied ,ever having been threatening or ever having had legal problems.  I repeatedly asked her if she had ever threatened to harm anyone, and she repeatedly denied this.  "(Sperbeck February 15, 1988 report at 4).  Dr. Sperbeck then noted that Employee's denial contradicted a restraining order granted against Employee for violent acts and harassment she allegedly committed against David Daygee.


Dr. Sperbeck also stated that Employee had "significant difficulty managing and raising her child. . . . He further noted Employee once quit a job with the Anchorage School District to work in sales so she could spend more time with her son; she also told a therapist at South Central Counseling Center that her neck pain was an opportunity for her to stay home and spend more corrected time with her son. (Id. at 6).


Employee completed another MMPI.  Dr. Sperbeck stated that Employee's profile indicated a pathologically intense need to present herself as virtuous; a deliberate effort to look good and to deny emotional problems; a development of somatic complaints without physical pathology; a tendency to be rigid, overly sensitive, easily angered, and emotionally immature.  (Id. at 9).  In addition, Dr. Sperbeck stated:

These claimants will resist psychological interpretations on their problems and will use their symptoms to gain attention and sympathy, reassurance from physicians about their somatic symptoms, and will seek referrals for psychotherapy to learn to cope with "physical" problems.  However, early termination of therapy is common due to these individual's pessimism and intolerance of psychological interpretations of their perceived "physical" problems.

It should be noted that Ms. Wheaton‑Piers responded significantly more often to obvious questions regarding hysteria, depression, and hypomania than she did to subtle items on these scales.  On subtle measures of paranoia and psychopathic deviancy, Ms. Wheaton‑Piers scored significantly higher than she did on obvious measures of these traits.  This pattern is common among malingerers and/or sociopaths.

(Id. at  9‑10).


Dr. Sperbeck compared his MMPI results to the results obtained by Dr. Craig in September 1986, and noted both tests produced virtually the same validity configuration.  Dr. Sperbeck stated the comparison also indicates Employee "has not improved significantly in her ability to understand or control her emotional functioning."  (Id.).

Dr. Sperbeck went on to state in pertinent part:

DISCUSSION:  Ms. Wheaton‑Piers . . . . suffered a fall at her place of employment for which she continues to complain of total body pain and has not functioned in her job since this injury.  She has been worked up repeatedly by orthopedists and physicians as well as the Swedish Medical Center Pain Clinic, and the overwhelming consensus is that she over reports her subjective pain and level of subjective distress and displays hysterical characteristics consistent with a psychological and possibly malingering component to her chronic pain reports.

The results of my evaluation are consistent with this conclusion.  There is no question in my mind that she converts emotional distress into somatic displacements and complaints.  By virtue of the fact that there is little, if any objective findings of disease pathology which can account for Ms. Wheaton‑Piers' degree of subjective distress and resulting lack of functioning at both the personal and professional level, psychological and financial factors must be examined as contributing to her lack of functioning.  The psychological test data which Ms. Wheaton‑Piers produced for me clearly suggests long‑standing personality problems.  Her passive‑avoidance and at time dishonest style of communication combined with her obvious distortion of history in a manner in which to present herself as virtuous, did not just result from injury.  It is likely that she has always been this way, and that her injury provided her with the opportunity to substitute a physical "disease" (for which there is little, if any objective pathology) for her long‑standing psychological maladjustment.

. . . . 

It is no coincidence in my mind that Ms. Wheaton‑Piers' rapid deterioration in her functional capacities coincided with not just her slip and fall, but more importantly with problems her son was having at school at the same time.  She has said on several occasions that her neck and back pain have allowed her to spend more time at home in order to be with her son.  This reflects, in my opinion, her anxiety about being an inadequate parent and her desire to compensate for this and be compensated for this by spending more time with her son.  In this sense, there is no emotional or financial incentive for her to "let go" of her pain, since her chronic pain allows her to be a better parent, in her mind, as well as to make as much money as she did when working.

Another indication that there is a significant and primary psychological overly to her "pain" is the fact that over the past year, Ms. Wheaton‑Piers has received excellent psychotherapy services from Dr. Royal Kiehl, with little if any effect on her degree of functioning.  This indicates to me that Ms. Wheaton‑Piers' problems are primarily the result of a severe, intractable, and long‑standing personality disorder, rather than depression, since her degree of functioning and her psychological test results are no different, and in fact poorer than they were prior to her psychotherapy.  I would like to take this opportunity to commend Dr. Kiehl for the outstanding job he has done in confronting the real issues with Ms. Wheaton‑Piers, and maintaining a therapeutic alliance with this very difficult management case in spite of tremendous negative transference and manipulative and at times dishonest behavior on the part of Ms. Wheaton‑Piers.

. . . .

From a diagnostic point of view, it is my opinion that Ms. Wheaton‑Piers suffers from chronic pain syndrome, a mixed personality disorder with borderline, histrionic, antisocial, and passive‑aggressive features.  In addition, I believe she suffers from a conversion disorder.  Finally, because of Ms. Wheaton‑Piers' strange affect, disassociation from feelings, and her peculiar sense of aloofness and idiosyncratic style of communicating with others, I cannot at this time rule out the possibility that she suffers from schizophrenia, residual type, sub‑chronic . . . . Because of the distortion and omission of history by Ms. Wheaton‑Piers when combined with the financial and emotional incentives for staying at home on compensation, I cannot rule out malingering.

(Id. at 11‑13).  Dr. Sperbeck concluded that Employee was not motivated to return to work and would not work until forced to do.


At Defendant's ‑request, Employee was also examined by California psychiatrist Stephen Raffle, M.D., on January 29, 1986.  Dr. Raffle wrote a 32‑page report dated March 5, 1988, and he testified at the hearing and in a post‑hearing deposition.


Dr. Raffle reviewed Employee's medical records (including Dr. Sperbeck's report) and her personnel records from the Anchorage School District (Defendant).  He also interviewed Employee for more than six hours, and he was present during the entire 10‑hour hearing which was strung out over a three‑day period.


Dr. Raffle does not believe Employee's pain is authentic.  (Raffle March 5, 1988 report at 29).  He also does not believe Employee suffers from one of the somatoform disorders such as somatization disorder, psychogenic pain disorder or conversion disorder.
  He explained:

Her first communication to me, besides being 12 minutes late (a passive‑aggressive behavior), involved a lot of stretching, twisting, exaggerated contortions, all the while she appeared excessively pleasant, and smiling.  After these calisthenics she sits down, holds her neck and her hands, and proceeds to tell me she is a widow.  In my clinical experience, individuals with somatomform pain disorders do not behave the way she behaved.  These exaggerated motions, and contortions, are, I believe, in the service of convincing me how much she is hurting.  I believe that she protests this much, because the pain is not what she would make me think it is.  Stated directly, individuals with somatoform pain disorders do not behave the way Mrs. Wheaton‑Piers behaves.  They complain of pain, they suffer (rather constantly), have difficulty being distracted away from their pain (which is not her case), usually have some postural abnormalities (which she did not really have), and generally appear as if they were suffering from an organic disorder.

(Id.). Dr. Raffle added that Employee's inconsistent behavior, which he observed and which he believes was noted by Dr. Sperbeck and the Swedish Hospital Pain Center, is not typical of conversion disorder.  (Id. at 29‑30).

Dr. Raffle concluded Employee is malingering.  He stated:

The essential feature of Malingering is intentional production of false or grossly exaggerated physical or psychological symptoms, motivated by external incentives such as avoiding military conscription or duty, avoiding work, obtaining drugs, or securing a better living.

Under some circumstances Malingering may represent adaptive behavior, for example, feigning illness while a captive of the enemy during wartime.

Malingering should be strongly suspected if any combination of the following is noted:

(1)  medicolegal context of presentation, e.g., the person's being referred by his or her attorney to the physician for examination;

(2)  marked discrepancy between the person's claimed stress or disability and the objective findings;

(3)  lack of cooperation during the diagnostic evaluation and in complying with the prescribed treatment regiment;

(4)  the presence of Antisocial Personality Disorder.

Malingering differs from Factitious Disorder in that the motivations for the symptom production in Malingering is external incentives, whereas in Factitious Disorder there is an absence of external incentives.  Evidence of an intrapsychic need to maintain the sick role suggest Factitious Disorder.  Thus, a diagnosis of Factitious Disorder excludes a diagnosis of Malingering.

Malingering is differentiated from Conversion and other Somatoform Disorders by the intentional production of symptoms and by the obvious, external incentives.  The person who is malingering is much less likely to present his or her symptoms in the context of emotional conflict, and the presenting symptoms are less likely to be symbolically related to an underlying emotional conflict.  Symptom relief in Malingering is not often obtained by suggestion, hypnosis, or an amobarbital interview, as it frequently is in Conversion Disorder."

Indeed, as I have noted, Mrs. Wheaton‑Piers mainly wishes to be rewarded for her disability.  There are elements of a Factitious Disorder however, i.e., maintenance of the "sick role" does enable her to not confront her son's developmental problems as well as getting even with the school district for not hiring her on a full time basis.  By and large though, I believe that the external incentives far outweigh her intrapsychic need to maintain a sick role, and so prefer the diagnosis of Malingering to Factitious Disorder.  As I believe the above discussion has indicated, I have ruled out those psychiatric conditions which reflect intrapsychic conflict.

(Id. at 30‑31).


Dr. Raffle made the following diagnoses:  "schizophrenia, residual type (variant ambulatory type); malingering; and multiple personality disorders, including antisocial, borderline, histrionic, narcissistic (probable); passive aggressive; and disorder not otherwise specified. 


Dr. Raffle concluded that although Employee's underlying psychiatric conditions call for treatment, he does not believe that the conditions in and of themselves preclude her from teaching.  He further concluded that Employee's psychiatric difficulties haven't been "significantly changed by any industrial event."  (Id. at 31).  At hearing, he asserted that Employee's preexisting emotional problems did not combine with her injury to disable her.  (Partial Hearing Transcript at 170‑71).  Dr. Raffle also reiterated his opinions that Employee suffered from ambulatory schizophrenia and malingering.


Employee presented several witnesses at hearing.  These included her mother, Agnes Wheaton, and several neighbors and acquaintances.  These witnesses testified that Employee does not ski and hike, go to shows, do housework or outside activities like she did before the 1985 accident.


Dr. Newman also testified for Employee.  As noted, the doctor examined Employee twice in 1986 (in April and May) and once in 1987 (July 10).  Dr. Newman initially recommended surgery as had Dr. Lehman who referred Employee to Dr. Newman.  Dr. Newman was asked:

Q.  Based on the type of injury that you observed, were you able to form an opinion as to whether or not Miss Piers was experiencing pain?

A.  I had a hard time with that.  At first I was quite sure she was having pain, but after I saw her a couple more times I just couldn't decide.  She had so many complaints and her, you know, her emotional situation was so confusing that I couldn't be sure absolutely that she was or wasn't having pain.

Q.  Were you able to decide to a medical certainty one way or another whether or not she was having pain or do you have an opinion as to whether or not she was having pain?  From the injury?

A.  Well, my initial impression was she was having pain.  My impression now is I'm not sure.

(Partial Hearing Transcript at 5‑6).


Dr. Newman does not think Employee is a candidate for surgery because he is not convinced she is having pain.  (Id. at 11)
  In addition, Dr. Newman does not believe Employee is malingering.  The doctor testified he is an orthopedic surgeon, and his psychiatric training is limited to that received during medical school.  (Id. at 12).  He explained:

Q.  When you excluded the diagnosis of malingering or secondary gain with Miss Piers, did you bother to acquaint yourself with any of the specific reasons why other doctors might have felt she was malingering?

A.  I didn't say I ruled out secondary gain syndrome, number one.  I think she has secondary gain syndrome as to a significant portion of her injury, but I don't think it's economic gain that she's after, I think that she gets a lot of reinforcement for having pain, and I think she has a lot of problems at work and she's using this to manipulate her employer to a certain extent and I think that she has some symptom magnification because of her secondary gain syndrome, but that's a very common component of people who have chronic spine injuries, and I think she has that.  I don't think that she's malingering.

(Id. at 14‑15).


Defendant also called several witnesses, including Dr. Fu.  Dr. Fu testified he treated Employee for several months.  (Id. at 28).  He concluded Employee was malingering.  A major reason for his conclusion, in addition to his observations while treating Employee, was Employee's performance on a "B‑200" machine which tests motion and strength in the back.  He testified:

Q.  Okay.  Now Dr. Fu, can you tell us why the results of the B‑200 test which predominantly tests strength in the ‑ ‑ and range of motion in the lower spine, is relevant to Miss Wheaton‑Piers' complaints of neck injury?

A.  Well, all during the time that I was treating her and the multiple visits that she had with me, she consistently has been showing excellent, full lower back mobility, and the B‑200 testing showed that she does not have hardly any movements of her back which is not consistent.

Q.  Does that raise the probability of malingering in your mind?

A.  Yes.

(Id. at 26‑29).  Dr. Fu believes Employee "willingly made the test invalid."  (Id. at 30).  Dr. Newman pointed out that the B‑200 would not help diagnose Employee's physical problem since it does not test the neck.


In post‑hearing rebuttal, Jay Verkozen, Ph.D testified by deposition, primarily to criticize Dr. Raffle's opinion.  Dr. Verkozen has been a licensed clinical psychologist in Anchorage since 1981.
 While getting his doctorate in psychology, he worked for Dr. Raffle.  (Verkozen Dep. at 9).


Dr. Verkozen has been a consultant for Employee's attorney, Mr. Patterson, in this matter.  Although he indicated he has spoken with Employee several times, he testified the has not formed an opinion on Employee's condition.  (Id. at 56).  However, his "impression" of Employee was "essentially" the impression indicated by Dr. Sperbeck and Dr. Newman, whom, he asserts, concluded there is a lot of psychological overlay.  (Id. at 51‑52).  Dr. Verkozen did not think he could help Employee initially because of these opinions, and in fact "figured [Patterson] was just gonna lose this case. . . . (Id. at 52).  Then, Dr. Verkozen read Dr. Raffle's opinion and felt the malingering diagnosis was "overdrawn."  (Id.).  When Patterson indicated the case could be won if it was determined Employee was not malingering but only suffered from hysterical conversion, Verkozen decided to provide consultation.  (Id. at 52‑53).


Dr. Verkozen sat through, and consulted Patterson during the entire hearing.  Dr. Verkozen suggested Employee ask Dr. Raffle whether Dr. Raffle had any counter‑transference feelings during his evaluation of Employee.  Dr. Raffle testified that counter‑transference is the therapist's feelings for the "patient which are determined by the therapist's own unresolved conflicts."  (Partial Bearing Transcript at 69‑70).  Dr. Raffle testified there is always counter‑transference, and that Employee reminded him of other deceitful people he knew.  (Id. at 70‑71).  However, in his post‑hearing deposition, Dr. Raffle asserted that transference is the therapist's "neurotic reaction to the individual's clinical presentation or complaints, and I don't think I'm neurotic about malingerers."  (Raffle Dep. at 27).  Dr. Raffle indicated he did not have a counter transference that affected his opinion.  (Id. at 28).


Dr. Verkozen asserted Dr. Raffle's counter‑transference testimony was "highly inaccurate." (Verkozen Dep. at 15).  He asserted that among other things, Dr. Raffle's excess laughing and humor indicated a negative counter‑transference.  (Id. at 79).  Dr. Verkozen also asserted there were errors in Dr. Raffle's logic and procedures regarding his malingering diagnosis.  (Id. at 56‑57).  However, Dr. Verkozen admitted Employee is "not the world's most credible witness," and that concerns about Employee's honesty and reliability are not without basis.  (Id. at 62‑64).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. DISABILITY:

The Primary issue we must determine is whether Employee is disabled from April 1, 1988 and continuing.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment:," AS 23.30.265 (10).  The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD.  In Phillips Petroleum Co. v. Alaska industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work."  The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted).  In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp.,   713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated:  "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases."  (Emphasis in original).  The court also quoted the following description of temporary disability:  "Temporary disability may be total (incapable of performing any kind of work) , or partial (capable of performing some kind of work).”  Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal.  App. 3d 856, 868, 157 Cal.  Rptr. 355, 262 (Cal.  App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke V. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability.  Keyes v. Reeve Aleution Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


Since Defendant asserts that Employee's medical problems are no longer work‑related, we will analyze this claim under the statutory presumption.


AS 23.30.120(a) Provides in pertinent part; "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood 11), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms.  This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). “[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985) Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that: an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.’”  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption:  1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We have reviewed the parties' opening, closing and rebuttal briefs.  Employee asserts that she is disabled because of chronic pain syndrome.  Employee apparently relies on Dr. Newman's testimony to support her claim.  As noted, Dr. Newman examined Employee twice in early 1986, once in July 1987, and he reviewed her medical records.


We have carefully reviewed Dr. Newman's testimony at hearing and in deposition, and we have reviewed his three chart notes for the 1986 and 1987 examinations.  We find his opinion equivocal on a diagnosis of chronic pain syndrome.  He initially recommended surgery for Employee but subsequently modified his position. (Newman Dep. at 15).  He news finds Employee psychologically unstable and not a good surgery candidate.  (Id. at 15).  He does not believe she is physically disabled.  (Id. at 21).  He also testified that he thinks it is "as least as likely as not, that it's painful, but I don't‑‑you know, which‑‑know which side of that to take".  (Id. at 28).


Morever, Dr. Newman testified he had "no idea" whether Employee's condition pre‑existed her injury.  (Id. at 24).  He added though, that he did not attribute her psychiatric condition to her injury.  (Id.)


Dr. Newman testified Employee was "not a very reliable historians" and he found her statements "very untrustworthy."  (Id. at 29).  The record reflects that Doctors Sperbeck, Fu, Verkozen, Kiehl, Hadley, and Raffle also found Employee to be, at the least, an unreliable historian.  Accordingly, we conclude Employee is not a credible witness and give her testimony no weight.  AS 23.30.122.


Nevertheless, construing Dr. Newman's testimony in Employee's favor, we find Employee has established a preliminary link and thus raised the statutory presumption that she suffers a work‑related chronic pain syndrome.  Therefore, Defendants must overcome this presumption with substantial evidence.


We find that the opinions of Doctors Raffle and Fu are substantial evidence overcoming the presumption.


Doctors Raffle and Fu both made a diagnosis of malingering.  We find no persuasive evidence to discount either doctor's testimony.  Regarding the B‑200 machine test ad‑ministered by Dr. Fu, we recognize that it does not test range of motion in the neck.  However, we agree with Dr. Fu that it may, in appropriate cases, lead to a malingering diagnosis.  Therefore, the presumption drops out, and Employee must prove all elements of her claim by a preponderance of the evidence.


Employee's claim is she still suffers from a work‑related disability.  However, even Dr. Newman, the physician she relies on, asserts she is not physically disabled, and that her psychiatric problems are unrelated to her work injury.  Furthermore, we note that in any event we reduced the weight of Dr. Newman's testimony.  We find his testimony carries an equivocal flavor, and he has had limited medical involvement in this medically complex claim.  Regarding his psychiatric opinion, we give it less weight than the opinions of Doctors Robinson, Hamm, Sperbeck, Raffle and Kiehl who have substantially more training and experience in matters such as this.


We have reviewed carefully Dr. Raffle's medical report and his hearing testimony.  We have also reviewed Dr. Verkozen's rebuttal testimony.  We find Dr. Raffle's opinion and the basis for his opinion specific, detailed and generally reasonable.  Thus, we disagree with Dr. Verkozen's assertions.


Regarding the testimony on Dr. Raffle's counter‑transference, we agree with Dr. Raffle's assertion that it would not change his diagnoses.  We therefore disagree with Dr. Verkozen's assertions.  We note particularly that Dr. Verkozen seems to indicate that Dr. Raffle exhibited excess levity during the hearing, and that this levity is an indication of Dr. Raffle's bias or negative counter‑transference.  We did not view his action as undue levity.  Although we find such laughing could give one cause to wonder, we find it more plausible that the laughing was simply the doctor's inherent response to the questions asked of him.  We note that Dr. Verkozen occupied a very odd position in this claim.  He "spoke with" Employee several times and observed the ten‑hour hearing, but asserted he made no diagnosis.  In any event, we found Dr. Verkozen's rebuttal testimony unpersuasive.


In conclusion, we find minimal evidence to support Employee's claim she continues suffers a work‑related disability from April 1, 1988 and continuing.  On the contrary, the evidence in the record indicates that Employee is not physically disabled and that her psychological/psychiatric problems are unrelated to her December 9, 1985 injury.


To support:  her claim, Employee relies primarily on the medical records of Dr. Lehman and Dr. Newman, and Dr. Newman's testimony.  We find, in these doctors' record little if any support for Employee's claim that she still suffers from a work‑related disability.


In addition, Employee appears to rely to some degree on the reports of Dr. Sperbeck and Dr. Kiehl, and on Dr. Kiehl's testimony.  (Employee written closing argument at pp. 21 to 24).  Again, we do not find support for Employee's claim in either of these doctors' records.  Dr. Sperbeck described Employee's communication style as "passive‑avoidant and at times dishonest."  Dr. Sperbeck agreed with what he felt was an overwhelming consensus of the physicians who up to that time had examined and treated Employee.  He felt the consensus was that Employee over reported her subjective pain and distress and displayed "hysterical characteristics consistent with a psychological and possibly malingering component. . . .”  (Sperbeck report at 10).  Nowhere did either Doctor Sperbeck or Kiehl suggest Employee was disabled because of a work‑related injury.


Furthermore, no physician has testified to a reasonable medical certainty that Employee's preexisting mental problems aggravated, accelerated or combined with her injury to produce a workers' compensation disability.  Brown v. Northwest Airlines, 445 P.2d 529. 533 (Alaska 1968).  On the contrary, Doctors Sperbeck and Kiehl both suspected Employee was malingering, and Doctors Fu and Raffle diagnosed Malingering.  Further, Dr. Hadley and Dr. Robinson read Dr. Raffle's report and diagnoses and agreed with his conclusion.  Also, in a May 22, 1988 letter, Dr. Hamm asserted malingering was a possibility but noted Dr. Raffle had more information to review.  Dr. Hamm concluded Employee was "probably as capable and able to return to her teaching position now as she was prior to her injury".


Finally, we note our observation of Employee during the ten‑hour hearing.  Because the hearing was spread out over a three‑day period, we had the opportunity to observe Employee three different times.  Each day, Employee had a very limited, if any, restriction of movement.  Employee sat through most of the hearing, seldom getting up to move.  Moreover, Employee testified she stopped taking pain medications, except aspirin, for several days before the hearing.  Our observations of her physical condition are totally inconsistent with the "total body" complaints she has reported since soon after her injury.


Accordingly, based upon a preponderance of evidence in the record, we conclude that Employee does not suffer from a work‑related disability after May 1, 1988.  Her claim for TTD benefits is denied and dismissed.

II. MEDICAL COSTS

AS 23.30.093(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery lip to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute."  Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983);  See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct.  February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, op.  No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence.  See Tamagni v. Alaska National Bank of the North, AWCB No. 86‑0009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


Regarding continuing medical benefits, we conclude Employee has not carried the required burden of proving that further medical treatment is reasonable or necessary.  We rely on the evidence previously discussed to support our finding.  Further, while the physicians who examined her generally agree she needs psychological care, none of them asserts that this need is related to her 1985 slip and fall.  Employee has therefore failed to prove a need for continuing medical or psychological benefits, and her claim for medical benefits is denied.


Likewise, Employee failed to prove by a preponderance of evidence that medications Employee received at emergency room visits were reasonable or necessary.  In fact, Dr. Hadley's and Dr. Fu's medical records indicate these visitations and medications received were unreasonable and unnecessary.  Therefore, Employee's request for payment of these bills is denied and dismissed.

II. COMPENSATION RATE

Employee presented virtually no legal argument on her request for a compensation rate adjustment.  It is unclear if this request was for past compensation paid or for compensation requested in this claim. if Employee desires to pursue this issue, we need legal argument and documentation to decide this issue.  We retain jurisdiction to resolve this dispute.  However, we urge the parties to resolve this matter.

IV. ATTORNEY'S FEES AND COSTS

We have awarded no benefits on this claim.  Accordingly, under AS 23.30.145 Employee's request for attorney's fees and costs is denied and dismissed.

ORDER

Employee's claim for temporary total disability benefits, medical costs and attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska, this 31st day of January, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

Unavailable for Signature

John H. Creed, Member

MRT/cdl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Mary Wheaton‑Piers, employee/applicant; v. Anchorage School District (self‑insured), employer/defendant; Case No. 531018; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of January, 1989.

Clerk
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� In addition to her initial litany of complaints, Employee added other symptoms on this date, including headaches in the right temporal area, neck pain, and foggy, bloodshot eyes, and lethargy but no vomiting.


� Employee's son was also injured at his school on January 8, 1986.


� According to Dr. Craig's "background" summary, Employee told him she did not work at all in December 1985 after her accident.  She also apparently told this to Dr. Lehman.  In addition, she also discussed her son whom she described as hyperkinetic and whom she had significant difficulty raising.  She noted she had been getting counseling along with her son for the past two years at South Central Counseling.


� After a follow�up visit by Employee in February 1987, Dr. Robinson advised against putting Employee on a "protracted disability" while she gets psychiatric treatment.  Dr. Robison stated that generally, when people are on disability for a long time, they become more psychologically disabled than less psychologically disabled.  (Robinson February 19, 1987 report).


� Dr. Newman, who examined Employee twice in early 1986, also examined her once during 1987.


� On page two of his report, Dr. Sperbeck quoted Employee as saying she "must have blacked out" from her injury, and was shaking and in great pain, "especially my head," which "still hurt."  She also stated she returned to work for one day in January; i.e., she did not tell Dr, Sperbeck she had worked the five days after her injury in December 1985,


� The restraining order was provided to Dr. Sperbeck by Defendant.


� Dr. Sperbeck asserted Employee was apparently worried about the impression she was making on him because, after his last visit with her, she left several messages with his answering services "that my life was wonderful until my injury and that I must be sure that you understand the pain is not in my head.  (Sperbeck February 15, 1988 report at 8).





� Diagnostic and Statistical Manual of Mental Disorders, American Psychiatric Association at 241�251 (3d ed. 1980).





� These comprised the Axis I and II diagnoses.  Dr. Raffle also diagnosed "status post� musculosketal strain" (Axis III); "psychosocial stressors" (Axis IV); and global assessment of functioning, 55/100 (Axis V).  (Raffle March 5, 1988 report at 32).





� Dr. Raffle indicated that he needs “overwhelming” evidence before he makes a malingering diagnosis.  He testified that only 51 percent supporting evidence is insufficient for him to find malingering.





� The neighbors and acquaintances included Sheila de Konig, Kristen Hooker, Robin Miller, and Bev Johnson.  MS.  Hooker testified she observed Employee walk in pain.  Ms. Miller testified she moved to Eagle River in December 1986 and has only talked by phone since then.  She testified it bothers Employee to sit, and 15 to 20 minutes would be a long time for her to sit.  We note that at this point the hearing had gone approximately four hours, three in the morning and one in the afternoon.  We further note Employee sat during almost all of this hearing time in no apparent pain.  Employee testified she bad not taken any pain medication, other than tylenol 500, for two weeks preceding the hearing.


� However, Dr. Newman later disagreed with the following question:  "If Miss Piers' psychiatrist were to say that Miss Piers does not have pain, would you agree or disagree with his statement?"





� Dr. Newman does not believe Employee is physically incapacitated from teaching. (Newman Dep. at 21�22).  However, he also diagnosed her as schizophrenic and believes she  is psychologically disabled from teaching.  (Id. at 22).


� By contrast, Dr. Raffle has been in private practice as a psychiatrist since 1972.  Besides his practice, he is an assistant clinical professor of orthopedic surgery at the University of California Medical School in Berkeley.  He teaches in the back clinic there on issues regarding chronic pain and orthopedically disabled patients.  (Partial Hearing Transcript at 56).  He is also a consultant to the U.S. Department of Labor and the Alameda County Sheriff's Department.


� Employee also relied on a significant amount of lay testimony, including family and acquaintances.  We find such lay testimony of almost no value in this claim.  Employee's alleged injuries are medically complex.  We find it significant that Employee relies on medical doctors (Lehman and Newman) who saw her only briefly, and she suggests that we should discount the opinions of those doctors (such as those at the Swedish Pain Center, and Doctor Hadley, Fu and Kiehl) who were able to observe her for longer periods of time.





