ALASKA WORKERS' COMPENSATION BOARD

Box 25512 Juneau, Alaska 99802‑5512

CHRISTINE STEVENSON,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 508214



)
AWCB Decision No. 89-0029


v.
)



)
Filed with AWCB Fairbanks

GRANDMET/AHTNA,
)
February 1, 1989



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for temporary total disability (TTD) benefits, vocational rehabilitation benefits, penalties, attorney's fees, and costs on January 17, 1989.  Attorney Chancy Croft represented the applicant employee, and attorney James Bendell represented the defendant employer and insurer.  Under 8 AAC 45.070(a) we continued the hearing to receive briefs and response, We closed the record when we next met, January 31, 1989.

ISSUES
1. Is the employee entitled to TTD benefits under AS 23.30.185 from June 3, 1988 and continuing?

2. Is the employee eligible for vocational rehabilitation evaluation under AS 23.30.041(c)?

3. Is the employee entitled to psychiatric care under AS 23.30.095(a)?

4. Is the employee entitled to a penalty under AS 23.30.155(e)?

5. Is the employee entitled to attorney's fees and legal costs under AS 23.30.145?

SUMMARY OF THE EVIDENCE

The employee injured her back on April 2, 1985, lifting a box of frozen chicken while working as head cook for the employer at Pump Station #10.  Edwin Lindig, M.D., treated her with conservative care for lumbosacral strain through the date of the hearing.  She returned to her work with Dr. Lindig's release on June 20, 1885.  She suffered an exacerbation on April 1986, missing a period of work but later returning., and suffered a second exacerbation during February 1988 which caused her to leave her work.  She received temporary total disability (TTD) compensation benefits for her periods of time loss.


At the employer's request she was examined by Edward Voke, M.D., on March 12, 1988, who recommended her return to work in six weeks' time.  He mistakenly released her to work as a "bull cook," a job which includes a number of housecleaning duties, instead of the her old position of "head cook," which is essentially a supervisory position.  During March or April 1988 the employee lost her recall rights to her position because her medical leave exceeded 60 days.


Dr. Lindig testified that the employee developed a severe secondary depression secondary to her injury and he referred her to a psychiatrist.  She received continuing psychiatric care from Joseph O'Lone, M.D., beginning April 22, 1988.


Dr. Lindig released her to a trial return to her regular work on June 2, 1988, but she was neither recalled by her employer nor dispatched to her old job by her union by the date of the hearing. On July 25, 1988 the employer controverted further TTD benefits beginning June 3, 1988 based on Dr. Voke's release to work as a "bull cook."


Dr. Voke reexamined her on August 6, 1988, found her medically stable, corrected his characterization of her as a "bull cook," and released her to her old work with a temporary 35‑40 pound lifting restriction. (Voke Dep. p. 11).  The employer controverted Dr. O'Lone's treatment on October 14, 1988, claiming the treatment was not reasonable and customary for the injury and that the charges exceeded those normal in the community. (The reasonableness of the charges was not raised as an issue in the hearing.)


The employee returned to work as a cook for I.T.T./Felec Services on two light‑duty short calls, September 22 through October 2, 1988, and November 3, through November 11, 1988, and receiving the union wage.


At the hearing Andrew Lopuhovsky testified that the employer hired him as a rehabilitation counselor to attempt to secure work for the employee.  He submitted a physical capacity evaluation of her old job to Drs.  Voke and Lindig.  Both doctors approved it Dr. Lindig on September 26, 1988.  Mr. Lopuhovsky pointed out that the lifting restrictions imposed by Dr. Voke exceeded the physical requirements as reflected in the physical capacities evaluation.  He clarified with Dr. Lindig that the employee was not released to modified work, but to regular work on a trial basis.


Dr. Lindig testified that he had only given the employee a trial release, never a full release.  He restricted her from work on December 19, 1988 because of another exacerbation.  His records indicate he released her to trial work again on December 28, 1988.  Dr. Lindig testified that she may have a permanent impairment, but this is not yet determined.


At the employer's request, David Sperbeck, Ph.D., a clinical and forensic psychologist, examined the employee.  He concluded that she suffered from depression because of her unemployment and not because of her injury in itself. (Sperbeck Dep. pp. 12, 15).  He found that she was not malingering, and that she did not have a personality disorder. (Id. at 9).  He felt that she needed to continue counseling with Dr. O'Lone. (Id. at 14).


Michael Teal, a private investigator retained by the employer, testified that he had discovered the employee working at the Four Seasons' Restaurant (which she owned , but which was largely run by her sister, and which closed in the spring of 1988) and at the Gold Kings booth at the Tanana Valley State Fair, either when she was receiving or claiming TTD benefits.  The employee testified that she had been doing both on a volunteer basis, and had received remuneration for neither.


Roy Goodman, the employer's Regional Director, testified that the employee had been eligible for rehire, but that she had not yet risen to the top of her union's referral list Mr. Lopuhovsky testified that as of December 15, 1988, she was number 26 on the union referral list.


The employee argues that she is entitled to TTD benefits since June 3, 1988 (except for her periods of short‑call work) because she has not been given a full release to work by her treating physician, and consequently her employer has failed to recall her.  She points out that the summary from a prehearing on September 7, 1988 recorded that "employee has modified work release, employer will not place her with these restrictions" in the notes section, and that this statement should be binding on the parties under 8 AAC 45.065(d). She argues she is entitled to a vocational rehabilitation evaluation, to benefits for Dr. O'Lone's medical care, to a penalty for late and improper controversion of benefits, for attorney's fees at the statutory minimum rate, and for costs.  The employee submitted a list of costs, but it was not complete.


The employer argues that the employee has not been able to return to steady employment only because of the poor labor market, not because of disability, that the prehearing summary of September 1988 reflects the parties' argument, not admission of fact, that the employee is physically able to return to her work and not entitled to vocational rehabilitation, that Dr. O'Lone is treating a condition arising from the failure of her restaurant or from her market‑related unemployment and not her injury, and that the controversion of the employee's TTD benefits followed the requirements of the statute.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. TTD Benefits Following June 2, 1988

There is no dispute between the parties concerning the compensability of the under lying claim, the parties are disputing the duration and extent of the disability.  Under 8 AAC 45.065© the prehearing summary controls the issues to be considered in the earing.  From the record it is not clear who made the statement in the prehearing summary argued by the employee to be a controlling statement of fact, and it is not clear why the statement was made.  The summary was crystal clear, however, that the employee's disability was in dispute.  Accordingly we will examine the entire record to determine her entitlement to TTD benefits.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.254(10).  The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD.  In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work.  The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted).  In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d  264, 266 (Alaska 1974 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairments.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: “Our previous cases stress the claimant’s ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases.”  (Emphasis in original).  The court also quoted the following description of temporary disability: “Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work).”  Id.  At 254 n.12 (quoting Huston v. Workers Compensation Appeals Bd., 25 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee.  Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).  Even if we were to assume the presumption of compensability in AS 23.30.120(a)(1) applied in this case, we would find the work releases by Dr. Lindig and Dr. Voke and her two periods of work on short call would overcome the presumption.  The employee would then have the burden of proving every element of her claim by a preponderance of the evidence.  Veco v. Wolfer.


The record is clear that the employee was given at least a trial release to her regular work by her physician, given a release to even heavier work as a "bull" cook by the physician retained by the employer, and actually worked as a cook for two short periods for her previous wage.  Under these circumstances we cannot find that the employee has shown by a preponderance of the evidence that her disability continued beyond her physician's release on June 2, 1988 .


Nevertheless, we note that Dr. Lindig did restrict her from work during a period of exacerbation of her condition from December 19, 1988 through December 28, 1988.  This evidence is uncontradicted, and we find that the employee was temporarily totally disabled and is entitled to TTD benefits for that period.

II. Vocational Rehabilitation Evaluation
AS 23.30.041(c) provided at the time of her injury, in part:

If an employee suffers a permanent disability that precludes return to suitable painful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury.  A full evaluation shall be performed by a qualified rehabilitation professional.


The employee's physicians released her to at least a trial at her previous work, and on two occasions she successfully returned to work as a cook.  Considering this record we find that we do not have sufficient evidence available to show the employee to have suffered a permanent disability as a result of her work that would preclude a return to suitable gainful employment.  We conclude that she is not eligible for a vocational rehabilitation evaluation at this time.

III. Psychiatric Treatment

AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II) the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the original injury and continuing symptoms.  See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  "[I]n claims 'based on highly technical medical considerations:  medical evidence is often necessary in order to make that connection."  Id.  Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id.  at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American‑Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption:  1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the Presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself.”  Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find Dr. Lindig's opinion that the employee's work injury created her need for psychiatric care is sufficient evidence to establish a preliminary link to her employment and to raise the presumption of compensability.  We also find Dr. Sperbeck's testimony to be substantial evidence rebutting that presumption.  Although the evidence is clear that the employee's depression is related to her unemployment, the record available to us indicates that the employee lost her recall rights to her previous work as a result of her injury.  By the preponderance of the somewhat limited evidence available to us we find that but for her work injury she would not need this treatment.


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute."  Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super.  Ct.  June 30, 1982), Aff’d Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op.  No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence.  See Tamagni v. Alaska National Bank of the North, AWCB No. 860009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 850312 at 12‑13 and n.5 (November 8, 1985).


Dr. Lindig and Dr. Sperbeck concur that Dr. 0'Lone's treatment has been appropriate.  We can find no evidence to rebut their opinions.  By the preponderance of the available medical evidence we find Dr O'Lone's treatment reasonable and necessary.  We will award medical benefits for Dr. O'Lone's psychiatric care from the date of controversion through the date of the hearing, and continuing as the process of recovery might require.

IV. Penalty on Withheld Medical Benefits

AS 23.30.155(e) provides:

If any installment of compensation payable without an award is not paid within 14 days after it becomes due, provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 20 percent of it, which shall be paid at the same time as, and in addition to the installment, unless notice is filed under (d)of this section or unless the nonpayment is excused by the Board after a showing by the employer that owing to conditions over which he had no control the installment could not be paid within the period prescribed for the payment,


The Employee requests a penalty on the medical benefits withheld by the employer, but awarded by us in this decision.  We awarded compensation benefits (TTD) only after the controversion so no penalty is due on TTD.  We have consistently ruled that medical benefits (and by implication, related transportation benefits) are not “compensation”.  Aumiller v. Alaska International Constructors.  AWCB No. 87‑0261 (October 27, 1987); Lee v. Fluor Alaska, AWCB No. 87‑0096 (April 7, 1987); James v. City of Fairbanks, AWCB No. 85‑0357 (December 13, 1985); Stepovich v. H & S Earthmovers, AWCB No. 85‑0229 (August 1, 1985); Durgeloh v. Wien Consolidated Airlines, Inc., AWCB No. 81‑0178 (June 29, 1981).  We believe this distinction is justified by the separate definitions at AS 23.30.265(8) and (20) of the terms “compensation” and “medical and related benefits,” and by the separate statutes of limitation, one for "compensation" benefits at AS 23.105(a), and one for "medical" benefits at AS 23.30.095(a).  We conclude that we can award no penalty.

V. Attorney's Fees and Costs
AS 23.30.145 provides, in part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation and 10 percent of all sums in excess of $ 1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of h I s claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical related benefits ordered,


The employee requests attorney's fees under AS 23.30.145 for all benefits awarded by this decision at the rate of AS 23.30.145(a).  Considering the nature, length and a complexity of this case, we find that the rate established under subsection (a) to be reasonable as a basis for attorney's fees under AS 23.30.145(b) when applied to the medical benefits awarded in this claim.  Earwood v. North Slope Borough, AWCB 87‑0336 (December 22, 1987).  We have awarded medical benefits and we conclude that it is proper to award the prevailing employee his reasonable legal costs under AS 23.30.145(b).  We also award statutory minimum attorney fees under AS 23.30.145(a) for the TTD benefits awarded by this decision.

ORDER
1. The employer shall pay the employee temporary total disability benefits under AS 23.30.185 from December 19, 1988 through December 28, 1988 .

2. The employee's claims for a vocational rehabilitation evaluation and for a penalty are denied and dismissed.

3. The employer shall provide medical benefits for the employee under AS 23.30.095(a) for psychiatric care from Dr. O'Lone from October 14, 1988 through the date of the hearing, and continuing as the process of recovery requires.

4. The employer shall pay the employee a reasonable attorney's fee under AS 23.30,145(b) at the statutory minimum rate at AS 23.30.145(a) for the medical benefits awarded in this decision, and a statutory minimum attorney fee under AS 23.30.145(a) for the TTD benefits awarded.

5. The employer shall pay the employee his reasonable legal costs incurred prosecuting this claim in accord with AS 23.30.145(b).  We retain jurisdiction to resolve any disputes that might arise on this issue.


DATED at Fairbanks, Alaska, this 1st day of February, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson

Steve M. Thompson, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Christine Stevenson, employee/applicant; v. Grandmet/Ahtna, employer; and Alaska National Insurance Co., insurer/defendants; Case No. 508214; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this    1st day of February, 1989.
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