ALASKA WORKERS' COMPENSATION BOARD

Box 25512 Juneau, Alaska 99802‑5512

GENITA THIRLWELL,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 408858



)
AWCB Decision No. 89-0035


v.
)



)
Filed with AWCB Anchorage

CENTRAL PENINSULA GENERAL
)
February 9, 1989

HOSPITAL,

)



)


Employer,
)



)


and
)



)

FIDELITY & CASUALTY CO.,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for medical benefits, attorney's fees and costs in Anchorage, Alaska on January 25, 1989.  Attorney Michael J. Jensen represented the employee who testified at hearing.  Attorney James M. Bendell and paralegal Tammi Burrell represented the employer and its insurers The record closed at the end of the hearing.


The employee injured her neck working for the employer in 1984.  In December 1987 her claim was resolved when a compromise and release was approved under AS 23.30.012. The compromise and release expressly left open the payment of future medical benefits attributable to the 1984 injury.  The only question at hearing was the compensability of continuing medical treatment and medications.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute."  Wild v. Cook Inlet Pipeline, No. 3AN-80-8083 (Alaska Super Ct.  Jan. 17, 1983); See accord Dorman v. State, No. 3AN-83-551 at 9 (Alaska Super.  Ct.  February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska - Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super.  Ct.  June 30, 1982) , aff'd Ireland Chiropractic Clinic v. Matanuska - Susitna School District, memorandum opinion and judgment, Op.  No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence.  See Tamagni v. Alaska National Bank of the North, AWCB No. 86-0009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 85-0312 at 12-13 and n.5 (November 8, 1985).


The employee testified that, to the best of her recollection, she currently owes $122.00 to her treating physician and $247.00 to her pharmacy for prescribed medications.  She stated the pharmacy charges were for the period from April 1988 through July 1988.  Her prescribed medications are Norpramin (an antidepressant) and Flexeril (a muscle relaxant).  Since June 1988, when the insurer controverted further medical benefits, she had received no further prescriptions but had used large amounts of aspirin.


The only medical evidence offered was the December 22, 1988 deposition of Robert Fu, M.D. Dr. Fu testified he last saw the employee on July 14, 1988.  Her condition, which he described as myofascial pain syndrome, was stable at that time and hadn't changed since February 1986. (Fu dep., pp. 6, 12).  He testified myofascial pain syndrome is marked by occasional flare‑ups of pain, possibly for life.  (Id. at 7 and 12).  When flare‑ups occur the employee must "cope with it or... seek [short‑term] medical attention. . . ."  (Id. at 13).


Dr. Fu stated that Flexeril, Norpramin, and aspirin were appropriate for the employee's condition "on an as‑needed basis."  (Id. at 15).  He believed she may continue to require medication periodically.  He did not believe she had abused medication.  (id. at 17).  He stated, though, that his preferred choice of treatment would consist of stretching, use of ice, and exercise at home rather than reliance on medications.  (Id. at 18).


Dr. Fu testified he saw the employee less frequently in 1987 than 1986 and even less frequently in 1988.  (Id. at 19).  Dr. Fu saw his primary role at present as making sure she did not develop other problems like addiction to treatments or drugs.  He believed certain other treatments could result in additional tissue damage if the employee came to rely upon them.  (Id. at 20).


Dr. Fu made it clear he preferred the employee address her continuing problems through home exercise and treatment rather than additional medical treatment.  Consequently, he stated his office visits represented "reasonable but not strictly necessary" treatment. (Id. at 23) . However, he concluded by saying that the periodic use of prescription drugs was appropriate and would require additional visits to a medical doctor to obtain prescription refills. (Id. at 24‑5).


The employee relies on the deposition of Dr. Fu to establish that her treatment and prescriptions constitute reasonable and necessary medical treatment.  The insurer relies on that same deposition to establish the contrary.  That is unusual in our experience.  Even unusual because we are required to resolve uncontroverted, inconclusive medical evidence in the employee's favor.  Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528, 534 (Alaska 1987).  Where medical testimony is given by a single doctor and other competent medical evidence is not presented, that doctor's testimony is considered, at worst, inconclusive.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Services Co., 617 P.2d 755, 758 (Alaska 1980); Alaska Pacific Assurance Co. v. Turner, 611 P.2d 12, 15 n.8 (Alaska 1980).  We find based on Dr. Fu's unopposed deposition, that some treatment is necessary for the process of recovery and reasonable and necessary.  We note that the employee's bill for medications, totaling $247.00 in four months, seems quite high and possibly inconsistent with the quantity of medications required by "periodic" use of prescription medications as authorized by Dr. Fu.  However, we have no evidence of the quantity of medication involved, only the cost. our fears are also diminished by Dr. Fu's acknowledgment that drug dependency must be carefully avoided.  We note the employee managed to do without prescription drugs since June 1988 through the use of aspirin with only minimal side effects.  She also has been able to do without visiting Dr. Fu since July 1988.  Those accomplishments are consistent with her testimony that she has worked hard at home exercise and treatment to improve her condition.  They are also consistent with Dr. Fu's preference that office visits be infrequent and use of medication be minimized.


We cannot predict what reasonable and necessary future medical treatment will entail.  However, based on the above, we would expect that more than two visits per year to Dr. Fu (or any other physician) and minimal amounts of medications consistent with "periodic use" for the worst flare‑ups would probably be unreasonable.


The insurer shall pay for outstanding bills of Dr. Fu and the employee's pharmacy.  It shall also pay for reasonable and necessary medical benefits similar to those noted above.  We trust the insurer will monitor the benefits and pay in conformance with the limitations expressed by Dr. Fu which we have noted.


The insurer conceded that, if the employee prevailed, payment of a reasonable attorney's fee and reimbursement of $39.00 in costs would be appropriate.  The only objection raised to the employee's attorney’s fee request of $1,100.00 was that it utilized an hourly fee of $150.00 rather than the $125.00 hour fee awarded in the past.  The employee's attorney did not present evidence or argument concerning departure from our Present practice.  Therefore, we award a reasonable attorney's fee (AS 23.30.145(b) of $1,050.00 based on 8.4 hours at $125.00/hour.  That amount includes one hour for appearance at hearing not included in the itemization submitted to the insurer.

ORDER

1. The insurer shall pay the employee's pharmacy $247.00 for prescription medication and Dr. Fu $122.00 for office charges.  The insurer shall also pay the costs of reasonable and necessary future medical treatment using Dr. Fu's recommendations as a guideline.


2. The insurer shall pay the employee's attorney a reasonable fee of $1,050.00 and reimburse the employee for costs of $39.00.


Dated at Anchorage, Alaska, this 9th day of February, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ Robert Anders
Robert G. Anders, Member

PFL/cdl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Genita Thirlwell, employee/applicant; v. Central Peninsula General Hospital, employer; and Fidelity & Casualty Co., insurer/defendants; Case No. 408858; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of February, 1989.

Clerk

SNO

� As stated, our decision is based on the unopposed testimony of Dr. Fu that some continued treatment would be reasonable and necessary.  We do not agree, therefore, with the insurer's arguments that granting continuing medical benefits would be inconsistent with standards evolved in decisions ruling on the reasonableness of continuing chiropractic treatment.  Those claims involved considerable opposing expert testimony that treatment would not be reasonable and necessary.





