ALASKA WORKERS’ COMPENSATION BOARD

Box 25512 Juneau, Alaska 99802‑5512

JAMES LAJINESS,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 806072



)
AWCB Decision No. 89-0046


v.
)



)
Filed with AWCB Fairbanks

H.C. PRICE CONSTRUCTION CO.,
)
February 24, 1989



)


Employer,
)



)


and
)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for a gross weekly earnings determination on February 14, 1989 in Fairbanks, Alaska.  Paralegal Peter Stepovich, appearing on behalf of attorney Michael Stepovich, represented the applicant employee, and attorney Ann Brown represented the defendant employer and insurer.  We closed the record at the conclusion of the hearing.

ISSUES

1. Is the employee entitled to a determination of his gross weekly earnings under AS 23.30.220(a)(2) as it existed at the time of the employee's injury, based on the likelihood of securing additional work following that injury?


2. Is the employer entitled to an offset under AS 23.30.155(j) from future benefits for an overpayment of compensation during the employee's incarceration at KILA House in Fairbanks from April 30, 1988 through May 9, 1988?


3. Is the employer entitled to an offset from future benefits for an overpayment under AS 23.30.155(I) arising from reliance on inaccurate wage information submitted by the employee.


4. Is the employer entitled to an award of attorney's fees as a sanction against the employee's attorney under Alaska Rules of Civil Procedure (A.R.C.P.), Rule 11 for written misrepresentation, bringing a frivolous claim, and for failure to correct deposition testimony?


5. Is the employee entitled to attorney under AS 23.30.145(a) and costs under AS 23.30.145(b)?

SUMMARY OF THE EVIDENCE

The employee injured his knee on April 5, 1988 while working as a welder's helper for the employer during a short‑term dispatch from the Plumbers and Pipe fitters Union.  The employee's treating physician diagnosed a patellar contusion and restricted him from work for six months.  The employer provided medical and temporary total disability (TTD) benefits at a compensation rate of $133.98 per week, calculated under AS 23.30.220(a)(1). Based on written representations by the employee's counsel that the employee was a union apprentice at the time of his injury, the employer on or about August 11, 1988 retroactively increased his compensation rate to $158.00 per week to reflect the average number of hours of work provided to apprentices by the union.  The employer subsequently discovered in deposing the employee on October 27, 1988 that the employee dropped out of the apprentice program in early 1987 after only about six weeks' attendance.


The employee graduated from high school in 1982 and worked a variety of short‑term jobs in the years preceding his injury, including freight loader, gas station attendant, radio advertising salesman, and welder's helper.  He was dispatched by his union for short‑term welder's helper jobs each year from 1983 through 1986.  He earned $ 2,519.00 in 1983, $ 1859.00 in 1984, $17,354.00 in 1985, $16,870.00 in 1986, and $3,6600.00 in 1987.  He testified that he quit the union apprenticeship in early 1987 after only six weeks for financial reasons to take a union dispatch as a welder's helper to the North Slope.  This job finished after only a week because of equipment breakdown, and no more union work was available.  He worked the next six months in advertisement sales for a Fairbanks radio station.


On January 20, 1988 the union dispatched the employee to work with H.C. Price on the North Slope, where he earned approximately $1,055.00 per week until March 3, 1988, and then from March 28, 1988 until his injury, for a total of $7,774.92. At the time of his injury he was awaiting transfer to Houston Contracting, where he expected roughly the same rate of pay.  At his deposition he claimed he was "guaranteed" work there through August, 1988 , (Lajiness Dep., pp. 67‑68), though he claimed only eight weeks in his testimony at the hearing.  This last figure was generally confirmed by a letter from the business manager of his union.  He claimed this job should have provided an additional $8,440.00 in income.


On April 10, 1988 the Alaska State Troopers arrested and charged the employee with driving while intoxicated and driving with a suspended license.  This triggered the revocation of an earlier probation, and the employee was incarcerated in the KILA halfway house in Fairbanks from April 30, 1988 through May 9, 1988.  Conviction an the April I 0 , 1988 charges resulted in his incarceration from December 15, 1988 through December 23, 1988.  The employer was not aware of his incarceration during the period of disability until his deposition in October, 1988.  At that time the employee testified that the incarceration was for "points," for driving without insurance, and made no mention of his probation or the pending charges.  (Id. at 6‑7).  The employee's counsel did not correct this misstatement although he represented the employee on the criminal charges.  The employer eventually discovered the employee's rather extensive criminal file, relating almost entirely to driving infractions.  The judgement leading to the first incarceration recommended work release, but required the incarceration to begin by April 30, 1988.  Although the employee originally objected to admission of the criminal file to the record, he waived that objection during the course of the hearing.


The employee's uncle, the president of Perfection Mechanical, testified at the hearing that he offered a position as a yard man to the employee following his injury.  This would have paid $10.00 per hour for late July through August, 1988.  Although he had already hired another man, he had enough work for a second position.  Under the questioning by us he admitted he hired his own son for the second position, paying him "on a cash basis," so he had no records.  The record reflects no indication of such a job offer  until it was alleged as a basis for a compensation rate adjustment in January 1989.  The employee testified that he recalled little of the specifics of the offer because it had been made to him while he was still under sedation, recovering from knee surgery.  The employee claimed he could have earned an additional $2,050.00 in the yard man position.  The employee was released to return to work by his physician on or about October 1, 1988, but he has secured no work since that date.


The employer argued that the gross weekly earnings were properly calculated under AS 23.30.220(a)(1), that the employee's claim is based on speculation; that the employee removed himself from the workforce during his incarceration in the spring of 1988; that the employee's pattern of criminal behavior would interfere with future earnings; that the employee's counsel should be sanctioned under A.R.C.P 11 for material misrepresentation, failure to correct his client's misstatements in the deposition, and bringing a frivolous claim; and that the employer should be able to recoup the overpayment made based on that misrepresentation.


The employee argued that he was just beginning to engage in the labor market, so his previous years' work could not adequately reflect his earning potential, especially 1987 which was a year of anomalously low earnings; that the employee was restricted from work by his physician during his first incarceration and so could not remove himself from the workforce; that his driving infractions are irrelevant to his earning capacity; that any misrepresentation by counsel was inadvertent; that the claim is not frivolous; and that an appropriate gross weekly earnings determination would render moot any overpayments in any event.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Compensation Rate Adjustment
AS 23.30.220 read at the time of the injury, in the pertinent part, as follows:

Determination of spendable weekly wage. (a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury,

(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


The Alaska Supreme Court has decided several cases recently that give guidance on when it is proper to use subsection (1) of the law cited above instead of subsection (2) and vice versa.  These cases interpreted S 220 as it existed before the 1983 amendment that resulted in the statute's wording quoted above.  Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the post‑1983 statute.
  See e.g., Bufton v. Conam Alaska, AWCB No. 870163 (July 24, 1987); See also Phillips v. Nabors Alaska Drilling, 740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury Should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson.  In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial.  The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability.  Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser.  The Gronroos court noted that "(I)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation."  Id. at 1049 (citation omitted.  See also Brunke v. Rogers and Babler 714 P. 2d 795 (Alaska 1986 By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 850335 (November 27, 1985) we found the Johnson , Deuser, and Gronroos holdings meld into the following analytical framework.  First, we must compare the employee's historical wages as calculated under subsection 220(a)(1) with his wages at the time of injury as reflected by his actual earnings at that time.  Second, we must determine whether the difference, if any, between these two wage figures is substantial.  Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability.  Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


First we will determine what wages the employee could have been expected to earn during 1988, the year of the employee's disability.  The earnings from H.C. Price are undisputed.  Although the inconsistency of the employee's testimony concerning the length of the work assignment to Houston Contracting and the employee's less than candid deposition testimony concerning his difficulties with the law enforcement agencies seriously damage his credibility, his final version is independently affirmed by his union's business manager.  We find that he could have worked for eight weeks for Houston Contracting, earning approximately $8,440.00.  We find that his two weeks incarceration would have prevented him from working for at least two weeks on the North Slope, leaving earnings of $ 6330.00


We do not find the job offer with Perfection Mechanical credible.  Although his uncle confirmed the offer we note that the position was already filled with the uncle's son, who was paid under the table.  Considering the son's closer blood ties, we do not believe that he would have been dislodged for the employee.  If there had actually been need for yet another employee, such an employee would presumably have been hired, but none was hired.  As noted above, we can not find the employee credible, and we must discount his testimony.


There is no evidence in the record of any additional source of earnings for 1988.  We find that the employee could have earned $14,104.92 in 1988, but for his injury.  If we divide this by 52 weeks, it produces weekly earnings under AS 23.30.220(a)(2) of $ 271.25 prorated for the year covering the period of disability.


Under the statutory formula at AS 23.30.220(a)(1) the gross earnings for 1986 and 1987 totaled $20,530.00.  This would yield a gross weekly earning of $205.30. The weekly wage derived from 1988 shows in excess of a 30% increase over the 1986‑1987 weekly wage.  We find this to be a substantial difference which was likely to  continue into the period of the employee's disability.  Under AS 23.30.220(a)(2) we set gross weekly earnings at $ 271.25.

II. Offset for Compensation Paid During the Employee's Incarceration

In Mallot v. Fluor Alaska, Inc., AWCB No. 81‑0118 (April 30, 1981) the Board followed a rule which has not since been challenged:  that incarceration during a period of disability does not bar an employee from the receipt of compensation benefits.  In accord with Mallott we deny the offset requested by the employer.

III. Offset for Overpayment Resulting from Misrepresentation

Although the employee improperly received an increase based on his attorney's misrepresentation that he was an apprentice at the time of his injury, our decision increases the compensation rate beyond that based on the misrepresentation, rendering this issue moot.

IV. Sanctions Under A.R.C.P. 11

The employer requests its attorney's fees to be assessed against the employee's counsel as a sanction under A.R.C.P. 11 for written misrepresentation, bringing a frivolous claim, and for failing to correct a clear misstatement by his client in a deposition.


The Alaska Supreme Court has construed A.R.C.P. Appellate Rule 508(e) to allow an award of attorney's fees to an employer by a state court in a workers' compensation claim when the court finds the appeal was frivolous, unreasonable or brought in bad faith.  See Whaley v. Alaska Worker's Compensation Board, 648 P.2d 955 (Alaska 1982).  The same court has held that our authority to award attorney's fees in workers' compensation cases is strictly statutory.  M.B. Contracting Company v. Davis, 399 P.2d 433 (Alaska 1965).  Our general authority to award attorney's fees is found in AS 23.30.145, which provides only for assessing an employee's attorney's fee against an employer.  Accordingly, we have consistently held that we cannot assess fees against an employee, against an employee's attorney or between two employers in I a s t injurious exposure claims.  Fessler v. Garcia's Restaurant. et al., AWCB No. 88‑0064 (March 25, 1988).  Fessler v. El Capitan Logging Company,  AWCB Decision No. 83‑0023 (January 23, 1983).  Shade v. Market Basket II, AWCB Decision No. 82‑0125 (June 4, 1982); aff'd (but this issue not raised on appeal) 4FA‑82‑1323 (Alaska Super. Ct. December 10, 1982); Divens v. Electronics Corp., AWCB Decision No. 82‑0067 (April 8, 1982).


Although we find clear evidence of at least negligent misrepresentation by the employee's counsel in order to secure an increase in compensation benefits, and clear evidence that the employee's counsel tolerated misstatement by his client in a deposition, we do not have the authority to award the sanctions requested by the employer.

V. Attorney Fees and Costs
AS 23.30.145 provides, in part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical related benefits ordered.


The employee incurred costs in the successful prosecution of his claim.  We will award his reasonable legal costs under AS 23,30.145(b).


The employee also requests the statutory minimum fee under AS 23.30.145(a) for his attorney.  Although we have denied the employer's request for A.R.C.P. 11 sanctions, we are very troubled by the misconduct of the employee's attorney in this case.  In general the Rules of Civil Procedure do not control workers' compensation claims (AS 23.30.135) unless specifically applied by statute (e.g.  AS 23.30.115).  Nevertheless, we take note of the rationale underlying A.R.C.P. 11. AS 23.30.135 frees us from the Rules of Civil Procedure specifically to "best ascertain the rights of the parties."  Although we have found no authority to require the employee's counsel to reimburse the employer's attorneys fees, it is clearly contrary to the principles of justice and equity for us to take actions to reward the employee's counsel for improper conduct.  Under AS 23.30.145(a) fees for legal services rendered in respect to a claim are not valid unless approved by the Board, and even if a claim has been controverted, section 145(a) gives us discretion in assessing the fee against the employer.  Considering the facts in this case, we decline to approve or award the fees requested by the employee on behalf of his attorney.

ORDER
1. The employer shall pay the employee compensation based on his gross weekly earnings under AS 23.30.220(a)(2) to reflect a gross weekly earnings of $271.25.

2. The employer's claims for offsets and sanctions are denied and dismissed.

3. The employer shall pay the employee his reasonable legal costs under AS 23.30.145(b).

4. The employee's claim for an attorney's fee under AS 23.30.145(a) is denied and dismissed.

DATED at Fairbanks, Alaska, this 24th day of February, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Steve M. Thompson
Steve M. Thompson, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James Lajiness, employee/applicant; H.C. Price Construction Company, employer;

and National Union Fire Insurance, insurer/defendants; Case No. 806072; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska the 24th day of February, 1989.

Clerk

SNO

� The wording of pre-1983 subsection 220 and post-1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar.  Pre-1983 subsection 220(2) and post-1983 subsection 220(a)(1) are both premised on the worker's historical earnings.  Likewise, pre-1983 subsection 220(3) and post-1983 subsection 220(a)(2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage-loss.








