ALASKA WORKERS’ COMPENSATION BOARD

Box 25512 Juneau, Alaska 99802‑5512
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)
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)



)


We met in Anchorage, Alaska to consider a petition to dismiss Respondents' claim for benefits under the Alaska Workers' Compensation Act.  Petitioners are represented by attorney James E. Hutchins. Respondents are represented by attorney Chancy Croft.  We deemed the record closed on 27 January 1989, the date of our next regularly scheduled meeting after the petition was ready for decision.


Employee sought permanent total disability (PTD) compensation before his death, and his widow now seeks death benefits.  Before his death, Employee prepared a list (work history) showing eighty‑three periods of employment in the western United States.  The work history included thirty‑three periods of employment for thirty different Alaska employers from 1952 through 1985.  A prehearing conference of Alaskan employers was held on 24 November 1987 at which the designated Chairman (Chair) ruled; "All defendants who wish to petition for dismissal on the grounds Employee has not established the preliminary link for failure to show an injurious exposure should file their petitions on or before December 15, 1987."  (1 December 1987 Conference Summary, p. 3.)


At a prehearing conference in July 1988 the Chair ruled: "The petitions to dismiss will be heard separately from the other issues in the case."  (8 July 1988 Conference Summary, p. 1.) The Chair also set up procedures and a deadline for requesting an in‑person hearing to present testimony, and ruled that final arguments could be presented in writing but no final oral argument would be allowed because of the numerous parties involved in the case.  (Id. at 2.)


On 8 September 1988 the Chair determined that no timely request for in‑person testimony had been made, and the hearing date reserved for that purpose was canceled.  (Conference Summary, 8 September 1988.)  Petitions to dismiss numerous employers were submitted to us for decisions on 2 December 1988.  Before any decisions were issued, however, a Compromise and Release agreement (C&R) was submitted.  The C&R released ten of Employee's former Alaska employers 
and eight different insurers.  We approved the C&R on 13 January 1989.


Employee was a pipefitter who died on 4 May 1987 at the age of 64.  His cause of death is listed as "Respiratory Failure" due to or as a consequence of "Abdominal Ascities" and "Mesothelioma Metastic." (Certificate of Death.) Alan B. Gazzaniga, M.D., Employee's treating physician reported: "It is my belief that the mesothelioma was a result of exposure to asbestos and the resulting cause of his death." (Gazzaniga affidavit, 20 November 1988.)


On 2 November 1987 Employer petitioned to dismiss on the ground Employee has failed to submit admissible evidence establishing a preliminary link between Employee's employment with Fluor Alaska and his disability.


In the course of a lawsuit against Johns‑Manville, an asbestos manufacturer, Employee testified
 that the handwritten work history he prepared, listed all jobs he worked as a pipe fitter. (Employee dep.  II, p. 15.) That work history is attached as Exhibit A to the deposition.  In that work history, Employee indicated he worked for Fluor Alaska during the period "1975‑1977" at pump station no. 12 on the Alaska Pipeline.


Employee prepared another handwritten list which is labeled "JOE PEEK ‑ EMPLOYERS WITH KNOWN ASBESTOS EXPOSURES".  (Employee's 17 October 1988 Notice of Compliance, item no. 3.) On this list he indicates he was exposed to asbestos while working for Employer through the use of an "asbestos fire blanket".

In his deposition, Employee testified about the use of fire blankets as follows:

Q When you worked on the Trans‑Alaska pipeline, do you recall working with any insulation products on that project?

A Well, there was 800 miles of it, and I would say 600 is insulated.  But it's ‑‑ other than the welding in the pump station where it's critical to high ‑‑ to cryogenic ‑‑ diesel ‑turbine fuel or anything is explosive gas, most of the insulation on the line itself was Fiberglass.  And it was a Dow‑Corning product.

But if we went into the system somewhere, it would be an initial tear‑in to weld in, make a hot tap or something like that.  But the fire blankets in that sense, we couldn't weld anything that a spark would go down through checker greater and get down and cause a explosive ‑‑ explosion within the building.  Mainly it's gas that they are concerned about.  And all means of protection that they had an fire‑cinching devices, halon‑sensing devices and so on, there had to be a complete entrapment if you were cutting or welding period.

Q So you would be using fire blankets there?

A oh, yes, very definitely.

Q Would those be asbestos fire blankets?

A Yes, definitely.

Q That was also at the pumping station?

A Basically, that was the initial application on the Trans‑Alaska pipeline, is the pumping stations.

The line itself, Dow Corning had to contact to supply the insulation for the 48 inch.

MR. HOWARD: 48 inch.

THE WITNESS: That is the big line.


On 14 October 1988 the deposition of Darrell Smith
 was taken.  He testified that he began his apprenticeship as a plumber/pipe fitter in 1956.  In 1973 he was appointed business agent of the Plumbers and Pipe Fitters Union, Local 367 (Anchorage) and remains in that position. (Smith dep. pp. 1‑7.) As business agent it was Mr. Smith's job to visit the various construction sites, perform various union duties, and to inspect the work.  He visited pump station no. 12 at least every six weeks. (Smith dep. pp. 19‑21.) In connection with the use of fire blankets he testified;

Q In projects involving ‑‑ or on jobs on the pipeline involving welding, were fire blankets used?

A I would say on occasion, probably, yes.  Yes.

Q In your experience, what's the ‑‑ what a‑re those fire blankets made out of?

MR. HUTCHINS: Objection, foundation.

BY MS.  FITZGERALD:

Q You can go ahead and answer.

A Asbestos.

(Id. at 19‑20.)

Mr. Smith also testified:

Q And based on your experience as a pipe fitter and a business agent and being in the trade for some 30 years, do you have an opinion as to the percentage of jobs, say, before the mid‑'80's on which your trade ran a risk of exposure to asbestos?

Mr. HUTCHINS: Objection, foundation.

BY MS.  FITZGERALD,

Q You can answer it.

A It's kind of hard to say, but I would say right up until it got to be a national issue, I guess you might say, I would say probably all asbestos.

(Id. at 11.)


Floyd Joe Luster has been a pipefitter for 30 years, worked with Employee on numerous occasions since 1960, and is also a member of Local 367 in Anchorage. (Luster dep. pp. 6‑8, 16,) He testified as follows:

Q Did you work on the Trans‑Alaska pipeline?

A Yes, I did.

Q Were you a foreman on the Trans‑Alaska pipeline?

A I was job steward part of the time and foreman part of the time, and then I worked out of Fairbanks several times as a welder.  Pipe welder.

Q In general, and not talking specifically, what experience have you had in working in that trade with exposures to asbestos?  Have you ever been on a job where there has been asbestos?

A Well, I'd say that the jobs I've been on, practically 90 percent of them has had asbestos exposure; you know, asbestos was on the job.

Q Now, without getting specific as to any particular job, tell me the circumstances, what type of work it is where a person in your trade would be exposed to asbestos.  Why is asbestos on the job in the type of work that you're doing?

A Well, asbestos is used in ‑‑ as far as there's the pipe welding, you use it a lot to maintain the heat and the ‑‑ in the pipe in the vessel or whatever you're welding on, an then you use it an awful lot, you know, the blankets, asbestos blankets to ‑‑ it you have pipe, you always have pipe above you, below you or around you or something, and if you're working stainless pipe or aluminum or anything ‑‑ generally any type of piping, valves and such, you use the blanket to keep the fire from falling on the ‑‑ the other pipes and ‑‑ and damaging the other pipes, and also, you know, catching fire to the building or whatever you're in.

(Id. at 10‑11.)


Mr. Luster testified that there could have been fire blankets which were not made of asbestos, but the asbestos blankets were the only ones he was familiar with or ever used. (Id. at 90‑91.)

Subsequently, Mr. Laster testified:

Q You had said earlier that you thought some 90 percent of the time that you were working in your trade that you'd have some exposure to asbestos.  Do you have any opinion as to whether that would be similar as far as Mr. Peek was concerned?

MS. ZOBEL: Objection.  No foundation.

A Well, I can't remember a pipe fitting job, truthfully I can't remember a pipe fitting job where there wasn't exposure, you know, that we didn't have some of it on the job for some reason or the other.

(Id. at 16.)


Mr. Luster testified he and his co‑workers knew very little about the dangers of asbestos until 1980 or later. (Luster dep. p. 15.)


Petitioners submitted the affidavit of Thomas A. Butcher dated 12 February 1988.  The affidavit states:

1. I was employed by Fluor Constructors, Inc., from February 17, 1975 to 1978 as a Safety Coordinator for all pump stations, including Pump Station No. 12.

2. My duties were to conduct safety inspection along with the assigned Safety Engineer for safety compliance of all State and Federal Standards.

3. Fire blankets were used with welding operations, however to my knowledge fire blankets containing asbestos were not used, but a special fire resistant material "Amtex" was used for this purpose.  Instructions were given to all safety engineers working the pump stations not to allow asbestos to be used for fire blankets.  The "Amtex" fire blanket does not contain asbestos.  Attached with this Affidavit is a copy of product information and specifications regarding the Amtex fire blanket.

4. While conducting my inspections of Pump Station No. 12, 1 never observed any asbestos fire blankets.  To my knowledge, there was not any asbestos used in the construction of the pump stations.


On 29 February 1988 Employee filed an objection to the affidavit under Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976).  Petitioners scheduled Mr. Butcher's depositions for 13 October 1988. (Notice of Taking Deposition by Telephone, 3 October 1988.)  We have not been provided a transcript of that deposition, nor do we know if Mr. Butcher's deposition was ever taken.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Procedure
AS 23.30.135(a) provides:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.  Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury.

8 AAC 45.065(c) provides:

Following a prehearing the chairman will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives concerning the matters considered.  The summary will limit the issues for hearing to those issues not disposed of by the admission or agreement of the parties.  Unless modified, the summary controls the subsequent course of the action.

(Emphasis added.)


We find that under the authority of AS 23.30.135(a), we have broad discretion to establish procedures for the conduct of hearings and resolution of the disputed issues.  Due to the large number of employers involved in this case, we find that it is appropriate to consider the numerous petitions to dismiss separately from the other claims and issues.  Furthermore, once a prehearing summary has been issued setting out the procedures, those procedures control the course of the action unless the prehearing summary is modified.

The Preliminary Link

AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Smallwood II at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.


In Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987) the Alaska Supreme Court discussed the evidence necessary to establish the "preliminary link" and stated;

We have indicated that "a mere showing that the injury occurred at work" will often suffice to make the employment‑connection, but medical evidence is often necessary when a claim is based on "highly technical medical considerations." Smallwood II, 623 P.2d at 316 & n.4. This court further stated that "the claimant need not present substantial evidence that his or her employment was a substantial cause of ... disability" in order to establish the required preliminary link.  Fox v. Alascom, Inc., 718 P.2d 977, 984 (Alaska 1986) (emphasis added). what a claimant is required to produce is “some evidence that the claim arose out of, or in the course of, employment before the presumption arises."  Smallwood II, 623 P.2d at 316.  On the other hand, "the mere filing of a claim" does not give rise to the presumption of compensability.  Id.

As we noted in Burgess Constr. Co. v. Smallwood, (Smallwood 111), 698 P. 2d 1206, 1211 (Alaska 1985) (citations omitted);

Once the presumption of compensability has been raised, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.  There are two methods by which the presumption can he overcome; 1) affirmative evidence that the injury was not work‑related, Or 2) elimination of all reasonable possibilities that the injury was work connected.

. . . . 

Once it has been determined that the presumption has been successfully rebutted, the next step in the analysis is to determined whether the employee has proved all elements of his claim by a preponderance of the evidence.


Respondents' claims are based upon Employee's exposure to asbestos at work, and asbestos exposure being the cause of mesothelioma which in turn, caused Employee's death. we must determine if Respondents have submitted sufficient evidence to establish the preliminary link, i.e., "some evidence that the claim arose out of, or in the course of employment," as is necessary for the presumption of compensability to attach.


As indicated above, AS 23.30.135(a) provides that the declarations of a deceased employee about the injury are to be received in evidence, and if corroborated by other evidence, are sufficient to establish the injury.  Accordingly, we find we may receive into evidence and consider Employee's two depositions, his handwritten work history, and his handwritten list of employers where he alleges to have been exposed to asbestos.  Although we may receive and consider that evidence, we find, in accord with AS 23.30.135(a), that some corroboration of that evidence is necessary before we may rely on it for the purpose of establishing Employee's injury, i.e., his exposure to asbestos while working for Employer.


Mr. Smith testified that asbestos fire blankets were used for welding jobs on the Alaska Pipeline and that pipe fitters were exposed to asbestos on every pipe fitting job until the 1980's when the dangers of asbestos became a national issue.  Mr. Luster testified that he worked on the Alaska Pipeline on several occasions and that he was not familiar with any fire blankets other than those made of asbestos.  He also testified "I can't remember a pipe fitting job ... where there wasn't exposure ... that we didn't have some of it on the job for some reason or the other."  (Luster dep. p. 16.)  Furthermore, in Deposition II, Employee testified he definitely used asbestos fire blankets while working on the Alaska Pipeline.


We find that the testimony of Mr. Smith and Mr. Luster about the use of asbestos fire blankets and the constant exposure to asbestos before the 1980's constitutes some corroboration of Employee's declaration that he was exposed to asbestos while working for Employer.  Therefore, we find that we may rely on Employee's declarations.  However, the testimony of Mr. Smith, Mr. Luster, and Employee are directly contradicted by the affidavit of Mr. Butcher which indicates that the fire blankets used on the Alaska Pipeline were not made of asbestos.  We may not consider or rely on Mr. Butcher's affidavit, however, because he has not been, so far as we are aware, made available for cross‑examination.


As indicated above, in claims based upon highly technical medical considerations, medical evidence is often necessary to establish the preliminary link between the injury and the employment.  Smallwood 11 at 316.  We find that in this case, due to the lack of probative value of the lay evidence, and the complexity of the medical facts involved, (Veco at 871) medical evidence is necessary to establish the preliminary link.


We find that the Certificate of Death furnishes some medical evidence that Employee's death was related to mesothelioma.  Dr. Gazzanigals affidavit states that Employee's mesothelioma was a result of exposure to asbestos.  We may not consider that affidavit, however, because Petitioners have objected to it, and asserted their right to cross‑examine Dr. Gazzaniga.  Accordingly, we find the admissible medical evidence is insufficient to establish the preliminary link between Employee's asbestos exposure and his mesothelioma.


In view of the content and nature of the inadmissible evidence, and the fact that Petitioners imposed the impediment to our consideration of the medical evidence by raising the objection, we decline to decide the petition until the parties have an opportunity to cure the defect and make the inadmissible evidence available.  The parties may choose to depose Dr. Gazzaniga and Mr. Butcher or enter a stipulation that we may consider either or both of the affidavits, prior to cross‑examination, only for the purpose of the petition to dismiss.

ORDER

The petition to dismiss is denied.


DATED at Anchorage, Alaska this 24th day of February, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ L.N. Lair
Lawson N. Lair, Designated Chairman

/s/ Robert Anders
Robert G. Anders, Member

/s/ Donald R. Scott
Donald R. Scott, Member

LNL:wjp

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Joe A. Peek, Deceased Employee; and Mary K. Peek, Widow, Respondents; v. Fluor Alaska, Employer; and CIGNA (ALPAC/INA), Insurer/Petitioners; Case No. 527923; dated and filed in the office of the Alaska Workers' Compensation Board at Anchorage, Alaska, this 24th, day of February, 1989.

Clerk

SNO

� This claim was consolidated with several other claims under the authority of 8 AAC 45.070(e), before that regulation was amended, effective 1 July 1988.  Employee encountered a wide diversity of working conditions during his numerous periods of employment.  In order to simplify the presentation of the facts, and to allow a clear discussion of the various issues applicable to each petitioner, separate decisions are being issued.  A copy of this decision will be filed in each of the consolidated claims in accord with the former 8 AAC 45.070(e).


� Litwin Corporation, Kiewit Groves, Northland Maintenance Co., Chenault Company, Massart Company, National Mechanical Contractors, J.M. Covington Corporation, Chemical Construction, Reading & Bates, and Alaska Plumbing and Heating.


� Petitioners objected to this affidavit and other evidence due to lack of opportunity for cross�examination.  (Request for Cross�examination, 21 October 1988.) Apparently, no opportunity to cross�examine the affiant has been provided, pending the outcome of our action on the petitions to dismiss.


� Employee testified twice on 27 April 1987.  Hereafter we will refer to the morning deposition as Employee's deposition I, and to the afternoon deposition as Employee's deposition II.





� On 19 August 1988 Mr. Smith was appointed to the Alaska Workers’ Compensation Board as a representative of labor.  He did not participate in this claim as a Board member.





� If the parties do so stipulate, and if Respondents' claim eventually goes to hearing on the issue of Petitioners' responsibility for workers' compensation benefits, we will then reconsider and re�weigh the evidence tending to establish the preliminary link.





