ALASKA WORKERS' COMPENSATION BOARD

Box 25512 Juneau, Alaska 99802‑5512

DAVID K. GOODE,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 101386



)
AWCB Decision No. 89-0055


v.
)



)

MUNICIPALITY OF ANCHORAGE,
)

(Self‑Insured),

)



)


Employer,
)


Defendant.
)



)


We heard this claim to convert permanent partial disability (PPD) benefits into temporary total disability (TTD) benefits on January 26, 1989 in Anchorage, Alaska.  The employee was present and represented by attorney William M. Erwin.  The defendant was represented by attorney Frank S. Koziol, Jr. The record closed at the conclusion of the hearing.

VOCATIONAL REHABILITATION BACKGROUND

As noted in our previous decision and order in this matter, the employee was a police officer for the employer when he suffered from post traumatic stress syndrome on January 14, 1981, as a result of several work‑related incidents.  Goode retired with occupational disability benefits on December 1, 1983.  Goode v. Municipality of Anchorage, AWCB No. 88‑0182 (July 14, 1988).


The record indicates that after more than a year of working with Terry McCarron, a vocational rehabilitation counselor with Collins and Associates, and assessing many possible vocational rehabilitation programs, Goode decided, based on his interests and aptitude test results, to attend a nine‑month diesel and automotive mechanics school in Denver, Colorado. (McCarron reports dated 8/14/84, 8/29/84, 3/29/85, 5/22/85).  Pursuant to the testimony at the hearing and the counselor's reports, it appears that the employee entered this program enthusiastically and with the support of his wife, treating psychiatrist, Robert Alberts, M.D., his attorney and others who were counseling him.  (Id.).


The employee's testimony, as supported by McCarron's reports, shows that although he started the mechanics school in Denver on June 24, 1985, and did well for approximately six weeks, his schooling was interrupted by two periods of absences which caused him to miss between five and six weeks on each occasion.  While Goode had very little remembrances of the specifics of each of these absences, he said one was due to a bout he had with the flu and the other was attributable to his daughters illness. (McCarron reports dated 6/19/85, 7/23/85, 9/12/85, 10/21/85).


On December 3, 1985, McCarron reported that Goode came into his office and stated that he did not want to return to mechanics school because he did not like it and felt it was a waste of time.  Specifically, McCarron stated:

[N]ow he indicates he is beginning to feel animosity toward the program and is only performing the program to comply with his vocational rehabilitation program set out five months ago.

He indicated he feels he is not coping as well as he has in the past and is only taking one class this semester and due to the delay, his program will extend until April 1986.

He did tell me that he is going to be trying as hard as he can to complete the program; however, again he reiterated that he feels the plan is a total waste of time due to the fact that he has changed his mind in regards to vocational exploration and does not feel he wants to get into diesel mechanics.

Goode acknowledged that he made similar statements to his wife and attorney when he returned for Christmas vacation.  He testified that because his counselor, wife and attorney strongly advised that he should return to school to fulfill his rehabilitation obligation, he returned to Denver.  He mentioned, however, that h felt let down and coerced at this time and returned to school depressed.


As a result of Goode's absences from school, his date of certification was moved up to June 19, 1986, according to Mary Dockham, a rehabilitation consultant with Collins & Associates who took over from McCarron in the spring of 1986. (Dockham report dated May 9, 1989) . She also reported that on April 25, 1986, Goode suffered a severe episode of flashbacks which prompted his immediate return to Anchorage to see his family and Dr. Alberts. (Id.). The employee stated that this episode was not particularly brought about by the mechanics school itself or the people he associated with but by the severe depression he suffered by being away from his family and others in his support group.


In his deposition taken on December 14, 1988, Dr. Alberts explained what was happening to Goode in the spring of 1986:

You know ‑‑ so there were two things going on. . . There was one ‑‑ one of them was the separation from his family, which apparently he had a tremendous problem with, which made a lot of the old symptoms, the depression, the anxieties will resurface.  He had (indiscernible word) thoughts about shootings, he had nightmares about it.  And then was the other problem, that I can only go by what he told me is that, you know, when I started out, I thought I liked to work with diesels, that I would be a good mechanic, but then when I started doing it, I realized that that is not the kind of work, that I wasn't realistic about what I thought that this was all about.

(Dr.  Albert dep. 22‑23).


Dr. Albert stated that while the employee came to him after returning from Denver on an emergency basis because he was in "pretty bad shape," his recovery was quite quick and he was off antidepressant medication by August 1986.  (Id. at 28).


With regard to reasons for Goode's condition in April 1986, Dr. Alberts testified as follows:

I think at the time he was still quite vulnerable.  It was not that long after he had recovered from his post‑traumatic stress syndrome.  He was still recovering.  That probably ‑‑ the realization that he was in an area that he didn't feel comfortable in, that is working with diesels ‑‑ at least that's what he tells me ‑‑ and the separation from his family I think caused his acute breakdown, for which I treated him when he returned from Denver.


On May 29, 1986, Dockham wrote to Dr. Alberts inquiring of Goode's medical status.  In this letter, Dockham. stated: "I cannot proceed with the rehabilitation program until I know his current medical status." in her report dated June 11, 1986, she stated:

On 6/9/86 this rehabilitation consultant spoke with Dr. Alberts.  Dr. Alberts reported that Mr. Goode's depression stemmed from being separated from his family.  He felt that the claimant's depression was under control and that he was stable enough to pursue vocational activities.  Dr. Albert mentioned that Mr. Goode did not want to become a diesel mechanic.  Dr. Alberts stated that if Mr. Goode did not want to be diesel mechanic, then he probably would not be very successful at it.  Dr. Alberts reported that he would continue to see the claimant every week, but in a few weeks he would monitor Mr. Goode intermittently.


In her report of August 26, 1986, Dockham. stated that the employee's condition was much improved by his vacation to Washington and he was interested in becoming a charter boat skipper.  Goode reported to her that Dr. Alberts felt a charter boat captain would be a good vocational avenue for him to pursue, (Dockham report dated 8/26/86).


On September 22, 1986, Dockham reported:

On 9/8/86, this consultant met with the claimant at the office of Collins & Associates.  He stated that his attorney, kill Erwin, and the Municipality's attorney were in the process of attempting to resolve the issues with his Workers' Compensation claim.  Mr. Goode indicated to his consultant that part of the resolution process would be based on the fact that he would be provided vocational rehabilitation services.  Mr. Goode was anxious to pursue the vocational issues.  He had shown a desire to skipper charter boats, but, at this point in time, he would wait until he relocated to Washington.  He found that he did not have enough documented boating time in Alaska and could not find any navigational schooling in Anchorage.


The employee testified that in the fall of 1986, a compromise and release agreement was signed by the parties, submitted to Alaska Workers' Compensation Board and disapproved by the board in October 1986.


The next document in the record is a letter from Terry McCarron of Occupational Rehabilitation Consultants & Associates (ORCA) to George Erickson, the defendant's adjuster, dated September 1, 1987, explaining that Erickson had asked that Goode's file be reopened to ascertain if he was employable as a diesel mechanic in the Anchorage area.  After performing a labor market survey in the occupational area of diesel mechanics, McCarron came to the conclusion that he was employable in that area even though he was 12 weeks short of being certified by the Denver school.


On September 14, 1987, Kathryn Less, a vocational rehabilitation counselor with ORCA, wrote Dr. Alberts asking if Goode was capable of handling the position of diesel mechanic, She testified that after meeting with Dr. Alberts and being told by him that it would not be a good idea for the employee to work as a diesel mechanic, she and Goode decided to "start over from scratch" in his search for another rehabilitation plan.


In her report to Erickson dated October 12, 1987, Less made the following observation:

On 10/6/87 an appointment was made and kept with Dr. Robert Alberts on behalf of Mr. Goode.  Dr. Alberts indicated he felt it was very unlikely Mr. Goode would be able to pursue a career in the area of Diesel Mechanic.  This was based on Dr. Alberts feeling that Mr. Goode had indeed not been able to handle being separated from his family during his training.  Evidently during his training there had been a death in his family.  He indicated he felt Mr. Goode was indeed unlikely to proceed in this area due to reoccurring panic attacks, based on the incident during the training sessions.  Dr. Albert felt it would be best if another avenue could be pursued for Mr. Goode.  Dr. Albert indicated he would be more than willing to assist in any way possible at this time.  He also indicated he felt Mr. Goode's wife was getting ready to retire, and at that point Mr. Goode might be considering a move to another state.

A phone call was placed to Mr. Erickson, of Scott Wetzel insurance, to inform him of the event with Dr. Alberts.  Mr. Erickson indicated he would like to close this file and no further action should he taken.  Mr. Erickson phoned again on 10/9/87 and indicated that considering that Dr, Alberts was not willing to sign off for a mechanic position for Mr. Goode, possibly a meeting between Mr. Goode myself and Mr. Erickson would be in order.

On 10/12/87 a phone call was placed to Mr. Goode in which he agreed to come into the office of occupational Rehabilitation Consultants & Associates on 10/14/87 at 10:00 A.M., in order to discuss the areas which Mr. Goode would be interested in pursuing.

On 10/12/87 a phone call was placed to Mr. Erickson, notifying him of this tentative meeting.


While our records do not indicate if Erickson and Goode met with Less and, if so, what was discussed, we do have a job analysis from Dr. Alberts in November stating that the employee was capable of working as an aircraft refueller.  Less pointed out that Goode could not perform such a job because of back problems.


Less reported to Erickson on November 23, 1987 that when she met with the employee on November 14, 1987, he showed interest in civil service management, working with school children and refueling jet aircraft.  One of her recommendations at the time was to continue contacting the employee regarding job development in other areas.


On January 28, 1988, Dr. Alberts wrote a "To Whom It May Concern" letter in which he stated:

Over the past couple of years in my discussions with the workers' compensation carrier, it was decided that Mr. Goode was definitely not cut out to become a diesel mechanic.  As a matter of fact, the failure of his training in Denver was very much related to the fact that he had never been properly prepared for this type of training, even though I realize his recurrent depression was the main cause of his premature return to Anchorage.  However, if one was to look back at the old records, it is very evident that he should never have become involved in that type of training to begin with.

As a psychiatrist being involved with his rehabilitation, I feel it is important that his decision be reevaluated and that maybe a more suitable training program for Mr. Goode be instituted.


The next report in our file is that written by Less on June 8, 1988, indicating that she met with Erickson, the defendant's attorney on May 17, 1988, and it was decided to proceed in the area of financial planning for Goode.  This was not approved by Dr. Alberts according to Less.


Finally, Less testified that in her view the rehabilitation process was uninterrupted all during the time she was working on the employee's case and Erickson was aware of this fact.  On July 28, 1988, McCarron wrote to Erickson:

Summary:

Mr. Goode's file has been on‑going for quite sometime.  It appears that he is at a status, according to the medicals, that he can begin an OJT or direct placement. Further exploration with Dr. Alberts will be required to see if we can obtain a tentative work release for the field of mechanic.  I anticipate this forthcoming prior to the end of the month of July.

Recommendations:

1. Follow‑up with Dr. Alberts in reference to the letter submitted to him regarding the diesel mechanic.

2. Contingent upon Dr. Alberts recommendation, follow‑up with the financial plan that has been formulated.


In explaining his job development efforts to Erickson, McCarron next stated that when he again met with the employee to discuss his vocational rehabilitation efforts, Goode indicated that his primary interest lay in the field of optometrist dispenser technician.  McCarron noted that "on the surface it appeared that this was an appropriate vocational avenue for Goode to pursue."  (McCarron report dated 9/23/88).


The last document in our file from any rehabilitation provider is a labor market survey from McCarron dated November 22, 1988, showing the wages the employee could earn if he could work as a mechanic.

Compensation Background

The defendant accepted the employee's claim and paid TTD benefits from March 24, 1983 until May 12, 1987 when TTD benefits were converted to PPD benefits. Goode v. Municipality of Anchorage, AWCB No. 88‑0182 (July 14, 1988) at 1) . Erickson testified that the employee's TTD benefits were converted because he heard that, even though the employee had been trained as a mechanic and work was available as a mechanic, Goode did not want to work in that field because he did not like getting his hands dirty.  He explained that ORCA was retained after May 12, 1987 so that McCarron could do a labor market survey to determine if Goode was employable in the Anchorage area as a mechanic.  Erickson stated that he did not learn of Dr. Alberts' change of position until he received Less' report of October 12, 1987.  Erickson acknowledged that he told the employee in May 1987 that if Dr. Alberts was of the opinion that the employee could not work as a mechanic, he would put him back on TTD benefits because Less had leads on other jobs Goode could do.


On cross‑examination, Erickson acknowledged that he made the decision to change the type of Goode's benefit in May 1987 even though he had read Dockham's reports which made reference to Dr. Alberts and his opinion that, in essence, because Goode did not want to be a diesel mechanic, he would probably not be successful at it.  He also was aware that the employee suffered a relapse of his post traumatic stress syndrome while attending the mechanics school in Denver in April 1986.  Finally, Erickson testified that notwithstanding the fact that 1) Dockham. reported in June 1986 that she spoke with Dr. Alberts and he expressed the opinion that because Goode did not like mechanic work he probably would not be successful at it; 2) Less had advised him in October, November and December of 1987 that Dr. Alberts felt the employee was not capable of pursuing a career as a mechanic; 3) having read Dr. Alberts' letter of January 28, 1988; and 4) having read Dr. Alberts' deposition of December 14, 1988, he still believes that Goode is employable as a mechanic and he made the proper decision on May 12, 1987.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The two questions for us to decide in this case are whether the defendant acted properly when it converted the employee's TTD benefits into PPD benefits on May 12, 1987 and whether it has been proper to pay such benefits after that time.  After reviewing all the testimony and documents in the record, we find that defendant's contention that on and after May 12, 1987, Goode was employable in Anchorage as a diesel mechanic, untenable in several respects.


First, the employee's file, as it existed on May 12, 1987, when reviewed by Erickson before taking the action in question, showed that from nearly the beginning, the diesel mechanic rehabilitation plan was unsuitable for Goode.  McCarron noted that while the employee was initially enthusiastic and did well, it only lasted a short time.  By December 3, 1985, Goode was standing in McCarron's office in Anchorage telling him, in essence, that shortly after starting the mechanics school in Denver, he realized that he had made a mistake and did not want to continue.  McCarron noted that the employee had feelings of "animosity toward the program," "only performing the program to comply with his vocational rehabilitation program" established earlier, "riot coping as well as he had in the past," "the plait is a total waste of time," "he has changed his mind in regards to vocational exploration and does not feel he wants to get into diesel mechanics." Goode also testified that he made these same concerns known to his wife and attorney and counselor during Christmas vacation and felt let down when all advised him to return to fulfill his obligation.  We find that on the basis of these facts, those advising Goode should have stopped merely going through the motions of carrying out a vocational rehabilitation program and seriously re‑evaluated it with the employee's thoughts and concerns in mind.


Next, the evidence reflects that Erickson was aware that in April 1986, Goode suffered an acute breakdown while at the mechanics school in Denver, returned to Anchorage for medical treatment from Dr. Alberts, and has not been able to return.  While we acknowledge that some of the employee's mental problems could be said to be of a personal nature because he had a hard time being away from his wife and family, it also is true, according to Dr. Alberts, that his breakdown was also attributable to making a career decision mistake and being in a mechanic's program where he was uncomfortable and did not want to be.


Third, Erickson had before him on May 12, 1987, the report from Dockham dated June 11, 1986, to the effect that because of Dr, Alberts' negative feeling toward Goode working successfully as a mechanic, she and the employee started to pursue other vocational avenues.  That working as a mechanic was not a viable option for Goode in the fall of 1986 is also reflected by the fact that during settlement negotiations, the parties considered retraining an important objective.


Based on these facts, we find that Erickson had sufficient information, medical and non‑medical alike, to determine on May 12, 1987, that the diesel mechanic plan had been poorly conceived, mechanically administered and unsuccessful to say the least.  Accordingly, we conclude that it was appropriate to consider other vocational rehabilitation options and TTD benefits should not have been converted at that time.


The record also indicates that between May 12, 1987 and the present time, an insufficient basis has existed to continue paying Goode PPD benefits instead of TTD benefits.


While ORCA was hired initially in the summer of 1987 by Erickson to perform a labor market survey to find out if Goode was employable as a mechanic, this task and its results were apparently disregarded in early September.  Less testified that sometime in September she met with Dr. Alberts and was told that it would not be a good idea for the employee to work as a mechanic.  Based on this medical opinion, she and Goode decided to "start from scratch" and look for a new rehabilitation plan.  The fact that working as a mechanic was no longer considered a viable option for Goode at this point, is also supported by Less' reports to Erickson in October, November and December 1987, and June 1988 and McCarron's reports of July and September 1988, which show that the rehabilitation counselors and the employee considered other areas of interest such as aircraft refueller, civil service management, working with school children, financial planning and optometrist dispenser technician.


If there was any doubt as to where Dr. Alberts stood with regard to the feasibility of mechanic work for Goode during this period, his letter of January 28, 1988, shows that he felt Goode was not cut out to work in that field and after a re‑evaluation of the matter, a more suitable training program should have been instituted.


Based on these facts, we find that after May 12, 1987, the diesel mechanic rehabilitation plan became a dead issue in the minds of the employee, his treating physician and rehabilitation counselors and remains so to the present time.  Accordingly, we find that while Goode has continued the rehabilitation process with the guidance and support of his doctor and counselors from May 12, 1987 until the present, he was entitled to TTD benefits and not PPD benefits.


In finding in favor of the employee in this particular instance, we do not intend to suggest an employee who merely changes his mind as to his rehabilitation goals after starting an appropriate plan is entitled to further TTD benefits while he seeks another vocational goal.  The results in this case are based specifically on the facts presented, with special emphasis given to the depression and anxiety suffered by Goode as a result of his post traumatic stress syndrome.


Finally, we advise the employee that he must establish a realistic goal pursuant to AS 23.30.041 and cooperate fully with the defendant in carrying out his final vocational rehabilitation plan.

ORDER

The defendant shall pay the employee TTD benefits from May 13, 1987 until he has completed a vocational rehabilitation program.


Dated at Anchorage, Alaska, this 27th day of February, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E Mulder
Russell E. Mulder, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ Robert Anders
Robert G. Anders, Member

REM:fs

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David X. Goode, employee/applicant; v. Municipality of Anchorage (self‑insured) , employer/defendant; Case No. 101386; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of February, 1989.

Clerk

SNO

