ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

SKIPP BRINGMANN,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 723865



)
AWCB Decision No. 89-0057


v.
)



)
Filed with AWCB Anchorage

ALCAN ELECTRIC & ENGINEERING,
)
February 28, 1989



)


Employer,
)



)


and
)



)

ROYAL INSURANCE COMPANY,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim to determine the effective date of a compensation rate increase, transportation costs, attorney's fees and costs, and interest, on February 9, 1989 in Anchorage.  Employee was present and was represented by attorney Chancy Croft.  Defendants were represented by paralegal E. Darlene Norris.  The record closed on February 22, 1989, the date we next met after Employee filed the deposition of George Bringmann.

ISSUES
1.
To what date should Employee's stipulated temporary total disability (TTD) compensation rate be made retroactive?

2.
Should we approve Employee's request for transportation costs for his medical treatment in Huntington Beach, California?

3.
Is an award of attorney's fees and costs warranted?

SUMMARY OF EVIDENCE

It is undisputed that Employee sustained a compensable, work‑related injury on November 14, 1987 while working as a journeyman wire man.  On that date he fell twenty‑five feet from a ladder to the ground, landed on his feet and fractured both heels.


Since then, Defendants have paid Employee weekly TTD payments of $427.30. There is no present dispute over Employee's continued eligibility for TTD benefits.  Moreover, the parties orally stipulated at hearing that Employee's TTD compensation rate would be increased to $570.31. This stipulated rate reflects a change in Employee's work status, from apprentice wire man to journeyman, and the resulting increase in the TTD rate.


The parties dispute the effective date of this increased compensation rate.  Employee asserts that the TTD rate increase should be made retroactive to March 15, 1988.  This is the date Employee's union board awarded him journeyman status; that is, the board determined that past, previously uncounted apprenticeship hours could be added to Employee's other apprenticeship hours.  When this was done, Employee's apprenticeship hours exceeded the total hours (8,000) required to attain journeyman status.


However, Employee testified that in addition to working the required 8000 hours, he must pass a written test before he is considered a journeyman for work purposes.  He was eligible to take the written test on March 16, 1988.  He testified that there was "no doubt in (his] mind that if he had not been injured, he would have taken the test as soon as he accumulated the required hours, because his goal was to be a journeyman electrician.  As it was, though, he waited until September 1, 1988 to take the test which he passed.  Employee testified that until he was examined and treated by Bryan Kerns, D.P.M., in April 1988, he had been told he would never be an electrician again.  He asserted he saw no reason to take a test he "wouldn't use." Moreover, he testified that until Dr. Kerns operated on him he had a dim outlook on his employment future, and his ability to study was diminished by this outlook and the prescribed pain medications he took.  He testified he could probably put in no more than two to three hours of quality study time per day prior to his April 1988 operation.  He further testified he studied for approximately 1140 quality hours" to prepare for his journeyman test.  Accordingly, Employee requests that we find the stipulated compensation rate (which is based on his journeyman status) retroactive to March 16, 1988‑‑the first date he qualified to take the test.


Defendants contend that the stipulated TTD rate should be retroactive to September 1, 1988 at the earliest.  This is the date Employee actually qualified for journeyman status.  Defendants argue Employee could have studied sooner than he did.


Employee's second request is for reimbursement of transportation costs incurred for travel to Huntington Beach, California where he was treated by Dr. Kerns.  Defendants do not dispute payment of Dr. Kerns' treatment and surgery on Employee.  However, they contend the transportation costs were not warranted because treatment for Employee's injuries was available in Anchorage by qualified physicians.


Employee's treating physician in Alaska was Declan Nolan, M.D., who has been a board‑certified orthopedic surgeon in Alaska for 13 years. (Nolan Dep. at 4).  Dr. Nolan performed surgery (a manipulation of left oscalsis fracture) on Employee's left lower extremity. (Nolan November 25, 1987 Discharge Summary).


Dr. Nolan continued to monitor Employee's progress, noting the severe nature of Employee's left ankle and heel, and the good progress made with the right ankle.  Dr. Nolan also sent Employee to physical therapy.


Dr. Nolan did not examine Employee from January 18, 1988 until March 21, 1988 although the doctor had scheduled him for further examination.  During this two month period, Employee was examined by a physician in Honolulu, Hawaii and a physician in Seattle, Washington
. The Honolulu physician apparently recommended surgery (a triple arthrodesis) immediately. (Nolan March 24, 1988 report).  The Seattle physician, an orthopedist at Virginia Mason Clinic, recommended that Employee wait for one year before deciding whether to perform the triple arthrodesis.  Dr. Nolan indicated he made the same recommendation as the Seattle physician, to wait.  Dr. Nolan went on to state:

The encouraging note is that Mr. Bringmann is improving steadily with less pain and more function on the left heel so therefore surgery is not indicated.  The reason for this of course is that there is a possibility he will fuse the subtalar joint spontaneously and not need surgical fusion.  His range of motion in both ankles is very good.  His right ankle is doing very well.

(Id.).


Employee then was examined on April 5, 1988 by Michael James, M.D., a specialist in physical medicine and rehabilitation.
 Dr. James performed an examination and electrodiagnostic studies.  The doctor diagnosed a left tarsal tunnel syndrome and recommended a left tarsal tunnel release because he believed "this will result in a more speedy and timely rehabilitation of his feet and lower extremities and allow a more appropriate fit with footwear as the neurologic issue will no longer be of consequence." (James April 5, 1988 report at 2).


Employee returned to Dr. Nolan on April 13, 1988.  Dr, Nolan reviewed Dr. James report and recommended decompression. (Nolan April 18, 1988 report).


Employee testified he was in considerable pain at this time, and he continued to seek alternative medical care, with the assistance of his father.  A friend of George Bringmann gave him the name of Dr. Kerns, a Huntington Beach California podiatrist, and Employee was examined by Dr. Kerns on April 20, 1988.
 (George Bringmann Dep. at 11) Dr. Kerns recommended and then performed surgery on April 26, 1988.  He performed the following procedures during a five‑hour surgery:

1.
Radical decompression of posterior tibial nerve, left foot.

2.
Tendo‑Achilles lengthening, left foot.

3.
Release and reconstruction of the peroneal tendon and sheath with decompression sural nerve, left 
foot.

4.
Decompression osteotomy of the calcaneus with internal screw fixation, left foot.

5.
Insertion of Jackson Pratt closed suction drainage system, left foot.

6.
Application of posterior splint, left leg.

(Kerns September 12, 1988 report at 2) . Subsequently, Dr. Kerns put Employee into a physical therapy regimen in California, and he monitored Employee's progress.


Dr. Nolan gave his deposition on January 25, 1989.  Dr. Nolan reviewed the six procedures performed by Dr. Kerns and described each procedure as a simple and common procedure. (id. at 6‑ 7).  He testified that there were qualified physicians (including himself) in Alaska who could have performed the procedures done by Dr. Kerns.  (Nolan Dep. at 5).  Dr. Nolan admitted he had not previously done all six procedures at once.  (Id. at 6).


Dr. Nolan asserted that "foot surgery is considered pretty basic." (Id. at 10).  He further asserted that "every orthopedic doctor is a specialist in foot surgery." (id. at 11).


Dr. Kerns admitted, during his hearing testimony, that a skilled orthopedist could perform any of the procedures Dr. Kerns performed.  However, Dr. Kerns disagreed with Dr. Nolan that foot surgery is easy.  Dr. Kerns also testified that 'prior to his surgery on Employee, he had not performed more than two or three of the six procedures (done on Employee) in any one operation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Retroactivity of Compensation Rate

As noted, the parties orally stipulated that Employee's weekly TTD compensation rate should be increased to $570.31. 8 AAC 45.050(f)(2). We find no good cause in the record at this time to relieve either party from this stipulated rate. 8 AAC 45.050(f) (3).  Therefore, our task is limited to determining the effective date of this compensation rate increase.


AS 23.30.220(a)(3) states: "If an employee when injured is a minor, an apprentice, or a trainee, as determined by the board, whose wages under normal conditions would increase during the period of disability, the projected increase may be considered by the board in computing the gross weekly earnings of the employee."


Employee asserts the TTD rate increase, which reflects Employee's journeyman status, should be made retroactive to March 16, 1988, the first date Employee was eligible to take his journeyman wire man's test.  Employer asserts that the increase should be effective September 1, 1988, on the date Employee took and passed his journeyman wire man's test, and the date his status as journeyman wire man became effective.


We agree with Defendants.  There are two requirements to become a journeyman wire man, and Employee did not complete both requirements until September 1, 1988 when he passed the written test.  We are not persuaded by Employee's excuses for not taking the test sooner than he did.
 Besides, Employee admitted he could have studied two or three hours per day despite his initial dim employment out look and the medications he was taking.  We emphasize, though, that Employee did not fulfill all requirements to attain journeyman status until September 1, 1988.  We find no persuasive evidence that this status would have been attained sooner. Accordingly, we conclude that Employee's stipulated TTD compensation rate, which is based on his change in status to journeyman, should be retroactive to September 1, 1988.  Defendants shall pay the stipulated TTD compensation rate effective that date.

II. Transportation Costs to Huntington Beach, California

AS 23.30.265(20) indicates that "medical and related benefits" includes "transportation charges to the nearest point where adequate medical facilities are available." We believe that this statute places the burden of proof on Employee to show that the location of the medical facilities or physician he chooses was the nearest point of adequate medical facilities.


Employee also quotes a part of AS 23.30.095(a) to support his transportation request.  The quoted section states: "When medical rare is required, the injured employee may designate a licensed physician inside this state to render the care except in cases where, in the judgment of the board, care or treatment or both can best be administered by the selection of another physician."  Employee argues that the best possible treatment was given by Dr. Kerns because Employee's condition (including his pain level) improved immediately after the surgery.  He suggests it was reasonable for him to travel to Huntington Beach and get this surgery even though three orthopedic specialists recommended either alternative surgery (the triple arthrodesis or a decompression) or conservative treatment.


Although we can understand why Employee may want to go where he believes he may get the best possible treatment for his severe left ankle injury, Defendants are simply not obligated to pay Employee's transportation unless the treatment is obtained at the nearest location, to his Anchorage residence, where adequate medical treatment is available.  Employee's application of AS 23.30.095(a) is misplaced and irrelevant here.  The section Employee refers to concerns an Employee's designation of a physician.  Defendants do not dispute Employee's designation of Dr. Kerns and have in fact paid for the April 1988 surgery performed by Dr. Kerns.
 Defendants do dispute that Dr. Kerns, who practices in Southern California, is the nearest adequate point where medical facilities are available, AS 23.30.265(20).   They contend that Dr. Nolan or other Anchorage orthopedic doctors could have performed this surgery.  We agree, and even Dr. Kerns agrees that any skilled orthopedic surgeon could have performed any of the six procedures done on Employee.  Dr. Nolan testified there were qualified Alaska physicians who could have performed these surgical procedures.  Based on the evidence in the record, particularly that noted above, we find that there were adequate medical facilities available in Anchorage to treat Employee's medical problems.
 We conclude that Employee has failed to prove by a preponderance of the evidence that the nearest point, where adequate medical facilities were available for his medical problem, was some 3000 air miles away in the Los Angeles, California area.  We therefore deny and dismiss Employee's claim for transportation costs.


III. Attorney's Fees, Costs, and Interest

By answer filed October 6, 1988 Defendants denied that Employee was entitled to a TTD compensation rate increase.  We find this constitutes a controversion‑in‑fact. Wien Air Alaska v. Arant, 592 P.2d 352, 3455 (Alaska 1979).  We further find that Employee retained an attorney who was successful in getting Defendants to stipulate to a TTD compensation rate increase.  AS 23.30.145(a).  Accordingly, we award Employee a minimum statutory attorney's fee, under subsection 145(a), based on the increase effective September 1, 1988.  In addition, we award Employee reasonable costs under AS 23.30.145(b).  He shall submit these costs to Defendants, and we retain jurisdiction to resolve related disputes.


At hearing, Employee also raised the issue of interest on the increased compensation we award.  Defendants did not dispute this new issue.  Accordingly, under Land and Marine Rental v. Rawls, 686 P.2d 1187 (Alaska 1984), we award interest on Employee's increased compensation rate.

ORDER
1.
Employee's stipulated temporary total disability compensation rate is approved and shall be made retroactive to September 1,  1988.

2.
Employee's request for transportation costs associated with medical treatment in Huntington Beach, California is denied and dismissed.

3.
Defendants shall pay attorney's fees, costs and interest in accordance with this decision.


Dated at Anchorage, Alaska, this 25th day of February, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ RL Whittbeck Sr.
Richard L. Whitback, Member

DISSENT OF MEMBER DARRELL F. SMITH

I dissent on both issues.  Regarding the retroactive date of Employee's increased TTD compensation rate, I would make the rate retroactive to March 16, 1988. 1 believe that if Employee had not been injured, he would have completed all requirements to be a journeyman no later than this date.


On the medical transportation issue, I would award the cost of the Huntington Beach trip.  I believe an employee ought to be able to go where he feels he needs to go, and to whatever physicians makes him most comfortable for the injury he has suffered.

/s/ D.F. Smith
Darrell F. Smith, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Skipp A. Bringmann, employee/applicant; v. Alcan Electric and Engineering, employer; and Crawford and Company, insurer/defendants; Case No. 723865; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of February, 1989.

Clerk

SNO

� Employee was examined by the Honolulu physician and then traveled to Maui for a 30�day vacation


� Employee apparently decided, on his own, to go to Dr. James because there is no indication of a referral by Dr. Nolan.


� Dr. Kerns testified he became board�certified in June 1988.


� This is reflected on Hearing Exhibit 1 titled "Alaska Joint Electrical Apprenticeship and Training Trust."


� Moreover, we question when it would ever be appropriate to consider such excuses on an issue of projected wage increase.





� Even if the statutory presumption found is AS 23.30.120 was stretched beyond logic and reason to include an issue such as this, Defendants have produced substantial evidence (via Dr. Nolan) to rebut the presumption.  Therefore, Employee would still have the burden of proof.


� Employee also argued in rebuttal that it never occurred to Dr. Nolan to perform this surgery done by Dr. Kerns.  However, Dr. Nolan was never questioned about whether this surgical alternative "occurred" to him, and we question whether such an inference can be drawn from the evidence.  In any event, this inference has little, if any, bearing on the transportation issue.





� We note that in Richard v. Fireman's Fund Insurance Company, 384 P.2d 445 (Alaska 1963), our supreme court construed the specific sentence in As 23.30.095(a) which Employee argues is applicable here.  The court in Richard stated that "as we interpret [this] section . . . of the act an injured employee has no right to select an out�of�state physician without approval of the board." Richard, 384 P.2d at 448.  The inference is that employees must get board approval of an out�of�state physician before treatment by that physician is payable by employers.





� Dr. Nolan did not suggest that this multi�procedure surgery was too complex to be performed in Anchorage.





