ALASKA WORKERS' COMPENSATION BOARD

Box 25512 Juneau, Alaska 99802‑5512

IN THE MATTER OF THE ACCUSATION
)

OF EMPLOYER'S FAILURE TO INSURE
)

WORKER' S COMPENSATION LIABILITY)
DECISION AND ORDER



)
AWCB Decision No. 89-0059


AGAINST
)



)
Filed with AWCB Fairbanks

YONG HWAN YI
)
February 28, 1989

DBA,

)

ARCTIC QUEEN RESTAURANT,
)



)


Employer,
)


Respondent.
)



)


We heard this matter in Fairbanks, Alaska on February 28, 1989 at 9:30 a.m. No representative appeared for the employer although it had been sent notice of the hearing pursuant to 8 AAC 45.060(e). In accordance with 8 AAC 45.070 we elected to proceed with the hearing.  We took testimony from the investigating Workers' Compensation Officer, James Robison, and decided the matter based on his testimony and documentary evidence.  The record closed as the end of the hearing.


James Robison, an employee of the Alaska Department of Labor, Workers' Compensation Division, identified Hearing Exhibit 1. It consisted of An Accusation of Employer's Failure to Insure Workers' Compensation Liability, Notice of Defenses and Request for Hearing form, an Affidavit of Service of Mail, and a receipt for certified mail.  Hearing Exhibit I established that on November 10, 1988 Robison sent by certified mail, a copy of the accusation and a form for the employer to assert defenses to the accusation and to request a hearing.  A receipt for the mailing, signed on November 17, 1988 was received.  The employer did not respond.  Thereafter, a notice of hearing was mailed to the employer at the same address used on Exhibit 1. The notice indicated a hearing would be held in Fairbanks, Alaska on February 28, 1989 at 9:01 a.m. A receipt for the notice of hearing was signed on February 13, 1989 and was received.  The notice and the receipt are marked as Exhibit 2.


Robison also identified Hearing Exhibit 3: a print‑out of computer data.  The computer data sheet came from a computer maintained by the Alaska Department of Labor, Employment Security Division.  It revealed that the Arctic Queen Restaurant was an employer which paid wages to employees during at least the second and third quarters of 1988.  Robison testified that he determined to present this case for our review after sending two letters of inquiry to the employer and getting no response.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.075 provides, in part;

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for his liability under this chapter in an insurance company or association . . . . or shall furnish the board satisfactory proof of his financial ability to pay directly the compensation provided for . . . .

If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self‑insurance from the board, upon conviction the court shall impose a fine . . . . and may impose a sentence of imprisonment . . . .


When an employer subject to the requirement of AS 23.30.075 fails to comply, we may issue a stop order prohibiting the use of employee labor.  AS 23.30.080(d) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides security as required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075.  If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000 per day.  The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.


The duty of an employer to file evidence of compliance is set forth in AS 23.30.085 as follows:

An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the board, in the form prescribed by it.  The employer shall also give evidence of compliance within 10 days after the termination of his insurance by expiration or cancellation.  These requirements do not apply to an employer who has certification from the board of his financial ability to pay compensation directly without insurance.


We find, based on Robison's testimony, that Yong Hwan Yi, DBA Arctic Queen Restaurant, uses employee labor in the course of its business.  We conclude, therefore, that it is an employer required by AS 23.30.075 to insure or obtain a certificate of self‑insurance for workers' compensation liability.


We find, based on Robison's testimony, that the employer failed to file evidence of compliance with the above insurance provisions.  That failure raised a rebuttable presumption under AS 23.30.080, that the employer failed to insure or provide security as required by AS 23.30.075. We find no evidence rebutting that presumption.  Therefore, we find the employer has failed to comply with the insurance requirements of AS 23.30.075. Since the employer has failed to insure or provide security as required, we conclude the employer should be prohibited from using employee labor until the requirements of AS 23.30.075 are met.

ORDER

Yong Hwan Yi, DBA Arctic Queen Restaurant, shall refrain from using employee labor until insurance or provision for security consistent with AS 23.30.075 is obtained.


DATED at Fairbanks, Alaska, this 28th day of February, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Steve M. Thompson
Steve M. Thompson Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Yong Hwan Yi, DBA Arctic Queen Restaurant, employer/Respondent; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 28th day of February, 1989.

Clerk

SNO

