ALASKA WORKERS’ COMPENSATION BOARD

Box 25512 Juneau, Alaska 99802‑5512

KATHRYN L. WHITT,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 521565



)
AWCB Decision No. 89-0063


v.
)



)
Filed with AWCB Anchorage

ANCHORAGE SCHOOL DISTRICT,
)
March 7, 1989

(self‑insured)

)



)


Employer,
)


Defendant.
)



)


We heard this claim for permanent partial disability (PPD) benefits and attorney's fees and costs on February 23, 1989 in Anchorage.  Employee was not present but participated by telephone from St. Ignatius, Montana.  Attorney Bob Breckberg represented Employee at the hearing, and attorney Phillip Eide represented Employer.  We closed the record when the hearing concluded.

ISSUE

Is Employee eligible for permanent partial disability (PPD) benefits for her unscheduled low back injury?

FACTUAL SUMMARY

There is no dispute that on August 28, 1985, Employee suffered a low back strain when she tripped going up some steps while working as a school crossing guard.  Employee had been working approximately three hours per day as a guard.  Employer paid her weekly temporary total disability (TTD) benefits of $171.62 from September 1, 1985 through September 29, 1985.


At the time of her injury, Employee also worked three hours per day as a teacher's aide.  Effective September 30, 1985 her treating physician, George Monlux, M.D., released her for work as a teacher's aide for up to three hours daily.  Thus, Employer paid her weekly temporary partial disability (TPD) benefits of $77.71 from September 30, 1985 through August 19, 1986.


Employee's treating physicians during this period included Dr. Monlux of North Care‑Dimond, from her injury to January 27, 19857 Harry Reese, M.D. from January 30, 1986 to July 10, 19861 and Phillip Jones, M.D., Doug Smith, M.D.; and another physician, all of North Care‑Dimond, between June 5, 1986 and October 16, 1987.
 She was also examined by Michael James, M.D., on referral from Dr. Monlux, and Shawn Hadley, M.D.


Dr. Monlux had a CT scan done, and this revealed a small disc herniation at L4‑5.  He put Employee into a program of physical therapy, including swimming.  Dr. Monlux increased Employee's work capacity to four hours per day effective January 13, 1986 and four to six hours per day effective January 27, 1986. (Monlux reports of January 13 and 27, 1986).


Employee was initially examined by Dr. Reese on January 30, 1986.  Dr. Reese restricted her to three hours per day, and Employee continued to work as a teacher's aide.


Vocational rehabilitation efforts were started in November 1985, Carol Jacobsen and Teresa Kinney of Northern Rehabilitation performed these services.  In her initial discussion with Employee, Ms. Jacobsen noted that Employee expressed a desire to maintain her teacher's aide position at Northwood School so that her schedule would be similar to that of her husband, also employed by the school district. (Jacobsen November 22, 1985 report at 2).  Accordingly, Jacobsen initially tried to use Employee's transferrable skills to get her other employment within the Anchorage School District to supplement the teacher's aide position.  When these attempts were initially unsuccessful, Jacobsen and Kinney began an extensive search for appropriate jobs within Anchorage.  Their search focused primarily on jobs which would supplement Employee's teacher's aide position.  Since Employee was once a licensed practical nurse (LPN) while living in Idaho and Washington, and since she also had several previous jobs in bookkeeping and clerical work, Jacobsen focused on a medical receptionist position, among others.  However, a variety of job opportunities were presented to Employee.


In late July 1986, Employee was offered a position as a "child care counselor" at the YMCA.  The position was for four hours per day and would have complimented the hours Employee already worked as a teacher's aide.  Employee testified at hearing that there were no lifting requirements indicated on the job description.


After reviewing the description of the YMCA job, Phillip Jones, M.D., Employee's treating physician at that time wrote to Ms. Jacobsen and discussed both the YMCA position and the school crossing guard position which was also offered to Employee for the 1986‑87 school year.  He stated in pertinent part:

Ms. Whitt discussed with me a job with the YMCA where it is proposed she would become a counselor.  Ms. Whitt has some personal understanding of the responsibilities of this job as her daughter performed this type of work while she was in college.  In balancing the risks and problems of performing this job as compared to that of performing another part time job as a crossing guard at the (Northwood) school‑‑a job which will imminently be available (sic) to her I conclude the following after talking at length with Ms. Whitt:

1. That the counselor position at the YMCA would required (sic) quite a bit of driving probably about 16 miles per day, more than the patient would (sic) have otherwise have to do.

2. There seems to be considerable risk that the patient would be called upon to do some significant lifting, bending, or stretching (sic), in caring for the children that would not be ideal for her back condition.

3. That the job at the Y would probably interfere greatly with her time commitments at her usual job of teacher's assistant.

In weighing the benefits and the risks of the crossing guard position compared to the YMCA counselor's position I believe that it would be better for the patient to commit herself to the crossing guard position at this time.

(Jones August 8, 1986 letter).


At Employer's request, Shawn Hadley, M.D., examined Employee on July 9, 1986 and also reviewed an on‑site job analysis of the school crossing guard position. in a July 9, 1986 letter to Roberta Fullerton, Employer's adjuster, Dr. Hadley stated:

I feel Ms. Whitt could return to full‑time employment with restrictions on lifting and length of time spent standing and walking.  I have reviewed the on‑site job analysis Ms. Jacobsen has completed for the crossing guard position. I feel if Ms. Whitt was performing this work in a covered walkway setting she could perform this job, from a functional standpoint.

(Hadley July 9, 1986 letter).
 Dr. Hadley went on to state that an alternative to the crossing guard position would be to increase the number of hours Employee works as a teacher's aide "as she clearly has the motivation to do this."


Employee continued to work as a teacher's aide during the 1986‑87 school year, but she declined offers to take the school crossing guard position in both 1986‑87 and 1987‑88.
 Based on the reports by Dr. Jones and Dr. Hadley, Employer stopped payment of further TPD benefits effective August 19, 1986.


Employee did not see a physician from September 8, 1986 until April 21, 1987 when she was examined by Douglas Smith, M.D. The April 21, 1987 physician's report indicates Dr. Smith released Employee for regular work.


Although rehabilitation services had ended on December 1, 1986 Employer offered Employee a part‑time position, in October 1987, as a migrant enrichment tutor.  This job required four hours per day, and the hours did not interfere with Employee's teacher's aide schedule.  The job paid $12.40 per hour.  Employee testified she turned down the position because she thought it would require her to leave her teacher's aide position and take personal leave for the tutor job's three‑week training period.  However, Connie Cullip, an elementary school teacher whom Employee worked for at Northwood, testified that Employee could have taken the time off for the training.


Employee was examined twice by a physician at Dimond‑North Care during October 1987.
 The October 5, 1987 report released Employee for regular work but cautioned Employee to "use moderation." The October 16, 1987 report released Employee for regular work.  Employee was not again examined by a physician until June 1988.


Employee resigned her teacher's aide position in June 1988 and moved to St. Ignatius, Montana where she and her husband owned a home.
 Employee was last examined by a physician on June 22, 1988 when she was given a 7 percent permanent partial impairment rating by S. Powell, M.D., a Montana physician.


Employee argues she should be awarded PPD benefits because she cannot return to her school crossing guard position.  She asserts no physician has released her to return to this position, that the YMCA Job was clearly unacceptable because it clashed with her teacher's aide schedule and required significant lifting, bending and stretching, and that there is no dispute there is a permanent partial disability based on her Montana doctor's rating.  Employer asserts Employee has been released to work, has transferrable skills, is unmotivated and has failed to carry her burden and show a loss of earning capacity.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Compensation for PPD benefits is provided in AS 23.30.190. Subsection 190(a)(20) applies to "unscheduled" injuries such as Employee's back injury.

[I]n all other cases in this class of disability the compensation is 80 percent of the difference between the spendable weekly wages of the employee and the wage‑earning capacity of the employee after the injury in the same employment or otherwise, payable during the continuance of the partial disability, but subject to modification by the board on its own motion or upon application of a party in interest; whenever the board determines that it is in the interest of justice, the liability of the employer for compensation, or any part of it as determined by the board, may be discharged by the payment of a lump sum.


Our Supreme Court has repeatedly emphasized that disability compensation in Alaska is a function of lost earning capacity:

The concept of disability compensation rests an the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An ward for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.

Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974) (emphasis added). See also Bailey v. Litwin Corporation, 713 P.2d 249, 253 (Alaska 1986) and Ketchikan Gateway Borough v. Saling, 604 P.2d 590 594 (Alaska 1979).  Regarding the determination of wage‑ earning capacity, AS 23.30.210 provides:

In a case of partial disability under AS 23.30. .190(a)(20) or 23.30.200 the wage‑earning capacity of an injured employee is determined by his actual earnings if the actual earning fairly and reasonably represent his wage‑earning capacity.  If the employee has no actual earnings or his actual earnings do not fairly and reasonably represent his wage‑earning capacity, the board may, in the interest of justice, fix the wage‑earning capacity which is reasonable, having due regard to the nature of his injury, the degree of physical impairment, his usual employment, and any other factors or circumstances in the case which may offset his capacity to earn wages in his disabled condition, including the effect of disability as it may naturally extend into the future.

Our Supreme Court has held that "other factors" include age, education, availability of suitable employment in the community, the employee's future employment intentions, train ability, and vocational rehabilitation assessment and training.  Bignell v. Wise Mechanical Contractors, 651 P.2d 1163, 1167 (Alaska 1982); Hewing v. Peter Kiewit and Sons, 586 P.2d 182, 186 (Alaska 1978); Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974); Hewing v. Alaska Workmen's Compensation Board, 512 P.2d 896, 899 (Alaska 1973).


Thus an employee must suffer both a permanent medical impairment and a loss of earning capacity to be entitled to unscheduled permanent partial disability benefits.  An employee's actual post‑injury earnings are presumed to fairly and reasonably represent his wage‑earning capacity absent evidence that post‑injury earnings are an unreliable basis for estimating capacity. Hewing, 586 P.2d at 186 (citing 2 A. Larson, The Law of Workmen's Compensation §57.21 at 10.39 to 10.40 (1976)).  It is not necessary to precisely compute an employee's lost earning capacity but, rather, to fairly represent lost earning capacity.  Bailey 713 P.2d at 256.


In Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska 1986), our Supreme Court held that an employee has the burden of proving loss of wage‑earning capacity for purposes of determining his or her PPD benefits for an unscheduled injury.  The court concluded as follows:

This approach is sensible.  Since Alaska relies on earning capacity and not physical impairment, the impact of an unscheduled injury must be proven.  The employee can best produce information of his post‑injury earnings.  It is not an unreasonable or unfair burden to place on the employee.  The Board still retains the power to make a separate calculation if justice so requires, pursuant to the statute.

Id. at 801.


We have reviewed all the hearing testimony, the medical reports, rehabilitation reports, and various job analyses in the record.  We find that a preponderance of the evidence indicates that not only could Employee return to work as a school crossing guard, but she could have performed other jobs as well.


Employee digressed about things Dr. Jones told her regarding her ability to perform certain jobs. She asserted Dr. Jones did not release her to work.  However, there is no direct evidence, in the record, which explains or supplements these hearsay statements. 8 AAC 45.120(e) In fact, we disagree with Employee's assertion that Dr. Jones did not release her to her school crossing guard position.  Rather, we believe a more reasonable interpretation of the doctor's August 8, 1986 letter to Ms. Jacobsen, is that Dr. Jones released Employee to either the guard job or the YMCA job.  Although Dr. Jones expressed concerns about the YMCA counseling position, he did not specifically prohibit Employee from taking the YMCA position.  Moreover, we note that Dr. Jones' concern regarding lifting requirements at the YMCA job are based on Employee's unfounded assumptions about that job. There is no objective evidence to support this concern.


Even if the YMCA job was deemed unacceptable for Employee, we find Dr. Hadley's opinion supports Dr. Jones release of Employee for the crossing guard job.  Viewing Dr. Hadley's letter and the on‑site job analysis as a whole, we disagree with Employee's assertion that there is uncertainty in Dr. Hadley's release of Employee to the crossing guard job.  Dr. Hadley, in her July 9, 1986 letter, released Employee for this job "in a covered walkway setting." Northwood elementary has such a covered walkway adjacent to the crosswalk where Employee would work as a guard.


Notwithstanding the crossing guard job and the YMCA job, there were still other jobs Employee could have performed.  Employee admitted she interviewed for a number of secretarial/clerical related jobs, in Anchorage, for which she was qualified.  In addition, Employee was offered the job as a migrant enrichment tutor but did not take it.
 Employee assumed but did not verify that she would be required to take personal leave while training for this job.  If this training were considered part of the rehabilitation process, Employee would be eligible for workers' compensation benefits.  AS 23.30.041. in addition, there is no evidence Employee could not physically perform this job.  In any event, there clearly was available work in Anchorage for which Employee was qualified, after Employee was released for work in July 1986.


In addition, there is no valid evidence that Employee suffered a permanent medical impairment. Our regulation 8 AAC 45.122 requires that permanent impairment ratings be based on the guidelines published by the American Medical Association (AMA). There is no indication by Dr. Powell that he used any guidelines in setting Employee's rating.


Therefore, based on the findings noted above, we conclude Employee has failed to prove she has suffered either a loss of earning capacity or a permanent medical impairment.  Accordingly, her claim for permanent partial disability benefits, attorney's fees and costs is denied and dismissed.

ORDER
Employee's claim for permanent partial disability benefits, attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska, this 7th day of March,1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ D. F. Smith
Darrell F. Smith, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kathryn L. Whitt, employee/applicant; v. Anchorage School District, employer; self‑insured, insurer/defendants; Case No. 621565; dated and filed in the office of the Alaska Workers' Compensation Board In Anchorage, Alaska, this 7th day of March, 1989.

Clerk

SNO

� The final North Care�Dimond physician's signature is illegible.





� Employee complained of the rehabilitation services provided to her by Northern Rehabilitation. After reviewing the record we find that these services were generally quite reasonable. In fact, Jacobsen and Kinney found several jobs which complemented Employee's teacher's aide job, and which appeared to be within Employee's physical and educational ability.


� The June 24, 1986 on�site job analysis by Ms. Jacobsen described the traffic for the Northwood guard job as low level in volume.  It also indicated that Employee would be exposed to outside climate conditions, but that the "covered walkway provides some shelter from weather while waiting."


� Employee testified she worked as a crossing guard for three days at the beginning of the 1987�88 school year after the school "begged" her because it had no guard.


� The examining physician's signature is illegible.





� Employee’s husband retired from teaching.  Previously he was superintendent of schools at St. Ignatius before moving to Alaska in the mid�1970's.


� Employer offered into evidence Hearing Exhibit 3, the record of Employee's request for hire as a migrant enrichment tutor.  Employee's only objection to this document was that it should have been introduced when Employee was still on the telephone at hearing so she could verify the signature. Verification by phone would have been impossible.  Employer argued that the document was a business record of the school district and Employee accepted this representation.  We admitted the record under Rule 803(6) of the Alaska Rules of Evidence.


� Even if this rating were deemed valid, it does not by itself show any loss of earning capacity.








