ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512
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)
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)


On 13 February 1989 we met in Juneau, Alaska to consider a Petition to Terminate Benefits. Employee is represented by attorney Chancy Croft.  Petitioners are represented by attorney James R. Webb. Respondents are represented by attorney Paul M. Hoffman.  The record closed at the conclusion of the hearing.


Employee is a 31‑year‑old logger.  His medical history includes a broken leg sustained while fishing in 1981.  As a result of that injury, a pin was surgically implanted in Employee's femur which was later removed.  Employee was hospitalized when the pin was inserted and again when it was removed.  When Employee went to work for Wrangell Forest Products (WFP) in October 1986, he denied having been injured or hospitalized in the past.


On 21 January 1987, while working at Shoal Cove for C&F Logging Company (C&F) as a hook tender, Employee was injured when a log rolled over him.  He was medivaced by helicopter to Ketchikan General Hospital and admitted with pain on his left side from the waist to his upper left leg.  He was discharged the following day to the care of Rick Wood, M.D. Employee complained of severe pain in the sacroiliac joint region of his back, with radiation of pain and tingling down the left thigh.  Dr. Wood reported that x‑rays revealed a spondylolysis
 which was more prominent on the right side of the L3 vertebra than the left side.  Physical therapy was initiated. (Wood report, 27 January 1987.) Employee refers to this injury as a fractured vertebra. (Employee dep. p. 13.) Employee denies any previous back problems.  (Id. at 10.) Employee continued to complain of radiating pain down to the left knee, so a bone scan was performed.  It revealed a cracked rib on the left side, but no abnormalities of the lumbar spine were found.  Dr. Wood released Employee to light duty work. (Wood report, 4 February 1987.)


On 13 February 1987 Dr. Wood reported Employee had returned to intermittent light duty work for C&F in early February but continued to experience some radiating pain to his left leg.  Employee requested a CT scan, but Dr. Woods did Rot feel it was warranted.  He referred Employee to Joseph A. Shields, M.D., an orthopedic surgeon, for a second opinion. (Id.) Employee testified he worked intermittently for C&F in a light‑duty status, spending some days in the bunkhouse.  He continued to experience low‑back pain during this period.


Dr. Shields saw Employee on 11 March 1987, at which time Employee had been off work for two or three weeks.  Dr. Shields reported Employee's symptoms had subsided, and released him to work without restrictions. (Shields progress note, 11 March 1987.)


On 10 April 1987 Employee returned to Dr. Wood and reported he had been hooktending for three or four days.  Employee reported only mild discomfort.  Dr. Wood reported he gave Employee "a release to return to full activity." (Wood chart note, 10 April 1987.) On 22 April 1987 Employee reported "some twinges of pain after working all day" but he was able to perform his job.  Dr. Wood gave Employee "a release to return to regular work."  (Wood chart note, 22 April 1987.)


Employee testified he quit C&F and was on the dock at Shoal Cove waiting for the airplane when the boss for WFP, whose logging operation was also at Shoal Cove, asked him if he wanted to go to work f or them.  He went to work the next day. (Employee dep. pp. 17‑18.) The WFP Personnel Action, attached to Employee' s deposition, indicates Employee was re‑hired
 on 13 May 1987.  On 13 May 1987 Employee also completed a health questionnaire.  In it, Employee denied he had sustained any previous injuries.  In response to a question about why he had not informed WFP about his previous back injury and hospitalization, Employee testified:

A Those papers right there are just ‑‑ you know, I don't think anybody hardly ever fills them out fully.  And it's just paper work and you get through them as fast as you can.  You write "no".  Henry ‑‑ they knew I had been hurt.

Q Okay.  How did they know you were hurt?

A Well, Shoal Cove's a real small place.  You know, there was one side working for ‑‑ Camper [C&F] and Sealy had a couple of sides, and, then, Wrangell.  It's a pretty close‑knit little place and they knew by word of mouth.

Q Okay.  Who in particular at Wrangell Forest Products knew about your injury; do you know?

A Yeah, Patches Henry.  He was kind of co‑boss with Bill Green at the time.

Q How were you aware that he knew about your injury?

A Oh, you know, we talked about it.

Q When was that?

A Oh, sometime when we were working there.  He knew I had been hurt because when I finally did go back to work I laid around the sorting yard there, just helped band logs when they came in the trucks.  I talked to the bosses of all the companies right there for a couple of weeks, you know.

Q Was this in May?

A Before May. it was, like, in March before I went back to work for Camper ‑‑ for C&F, I mean.

(Id. at 20.)


Employee worked for WFP for less than two weeks on this occasion.  He testified he had agreed to work as hook tender on a small yarder, which was lighter work than would be required on the full‑size yarder.  He quit when he was about to be reassigned to the full‑size yarder.  Employee was off work for a short time and then went to work for T&T Excavation (T&T) driving dump trucks at Shoal Cove.  He worked for T&T until the middle of August.  He then went to Ketchikan and got a job as a bartender at the Fo'c'sle Bar.  Employee stated his employment with T&T and the Fo'c'sle Bar were not strenuous.  He testified his pain decreased with inactivity and increased when he went back to work.  (Id. at 21‑23.)


Employee worked as a bartender until January 1988.  On 18 January 1988 Employee returned to work at Shoal Cove for WFP as a hook tender.  (Respondents' Hearing Memorandum, Exhibit "L".) He was not asked to complete a new health questionnaire when he was re‑hired.  At hearing, Employee testified that he felt good when he returned to work.  He worked six days per week.  His job required him to carry blocks (like a farmer's pulley) and coils of haywire on his back, 20 to 50 yards over very rough terrain.  This occurred between one and seven times per day.  The blocks weighed 60 to 70 pounds and the coils of wire weighed 80 to 100 pounds.  Employee stated he began to experience numbness in his left leg late in February 1988, after doing this work for about a month.  The numbness usually occurred after work.  As time passed, the numbness occurred more frequently and lasted longer. lie testified he had not experienced that kind of numbness in his leg after his January 1987 injury.


On 9 March 1988 Employee returned to Dr. Wood with complaints of low back pain and numbness in his left leg which had given away seven or eight times in the last month.  Dr. Wood found some evidence of nerve root impingement.  He ordered further tests and physical therapy. (Wood report, 9 March 1988.) Dr. Wood referred Employee to John Gibson, M.D., a neurosurgeon.  Employee also completed a Report of Occupational Injury or Illness on 9 March 1988 in which he indicated he had sustained an aggravation of his January 1987 back injury.


Employee saw Dr. Gibson on 5 May 1988.  Dr. Gibson's report provides in part:

[I]n January of 1988 he returned to work again in the woods and noted that when he exerted himself for any period of time his left leg became numb.  This seemed to increase in severity and he also noted pain around the knee and a sensation of weakness in the left leg.  Because of increasing symptoms he last worked on, April 13, 1988.  At that time a CT scan was done of his lumbar spine.  There is a suggestion of an extradural defect at the L3‑4 level.


A myelogram was performed which revealed a bulging disc which was herniated at the L3‑4 level with compression of the L4 nerve root.


Dr. Gibson performed an L3‑4 microdiscectomy on 11 May 1988.  Dr. Gibson reported the following operative findings: “There were epidural adhesions present binding down the nerve root.  In addition, there was a bulging disc.  A thorough search revealed no free fragment.  The disc was removed under magnification, and the nerve root was free." (Operative report 11 May 1988.)


Employee has not been released to return to work.  Dr. Gibson advised Employee to obtain less strenuous work if possible. (Gibson letter, 11 October 1988.)


At hearing, Bill Green testified he had been the boss at Shoal Cove for WFP since January 1987. He stated that he reviews all health questionnaires and will discuss them with a prospective employee if they contain any medical information which may cause a problem.  He testified that if there is any medical problem, he will ask for a doctor's release, and if there is no release available he may require the logger to have a physical examination.  On further questioning, Mr. Green stated that if a logger reported recurring back pain as a result of a recent injury, he would not authorize the employment until the problem was taken care of, and may not hire the person as a choker setter.


Mr. Green also testified that when he hired Employee in may 1987, he was unaware that Employee was the person who had been injured in the January 1987 accident at C&F.  Mr. Green did not become aware of that fact until Employee told him he needed to go to town for medical care for his sore back, which resulted from the old injury.


Mr. Green testified that when he re‑hired Employee in January 1988 he did not have Employee fill out another health questionnaire because he already knew Employee, and because WFP already had a questionnaire on file.  He also stated that if Employee had reported the January 1987 back injury and had a work release, he would have hired Employee as a hook tender or choker setter anyway.


R. H. "Patches" Henry testified that he was the camp manager at Shoal Cove for WFP from August 1986 through February 1987.  He worked as Mr. Green's side rod thereafter.  He knew Employee had been injured soon after the January 1987 injury, and discussed the injury with Employee after Employee returned to camp.  Mr. Henry did not tell Mr. Green about Employee's injuries.  Mr. Henry observed Employee working in the sort yard for C&F after Employee's January 1987 injury, and assumed Employeed was capable of working for WFP.  He testified he told Employee to see Bill Green when Employee told him he needed a job.


Petitioners assert that under the “Robinett Rule" they should not be required to pay disability compensation and medical benefits under the Alaska Workers' Compensation Act (AWCA) because Employee intentionally failed to reveal the existence of his previous back injury.


Respondents and Employee assert Employee's claim should be decided under the last injurious exposure rule.  Respondents assert the Robinett Rule is inapplicable.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Last Injurious Exposure

The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590, (Alaska 1979), applies when employment with successive employers contributes to an employee's disability and imposes full liability on the employer at the time of the most recent injury which bears a causal relationship to the disability. Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1 (Alaska 1985).  This rule, combined with the presumption of compensability set forth in AS 23.30.120(a), imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established. Providence Washington Company v. Bonner, 680 P.2d 100 (Alaska 1984) (Rabinowitz J. concurring).  The Board must make two determinations regarding the "preliminary link" and the presumption of compensability under this rule: (1) Whether employment with the subsequent employer "aggravated, accelerated, or combined with' a pre‑existing condition; and, if so, (2) Whether the aggravation, acceleration or combining with is a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm." United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983) (quoting Ketchikan Gateway Borough, 604 P.2d at 597‑598).


An aggravation, acceleration or combining with, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would Rot have occurred and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  See State v. Abbott, 498 P.2d 712, 727 (Alaska 1972).  The court expressly adopted the "but for" test in a "last injurious exposure" rule context in a recent case.  Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987).


Once the presumption attaches, the subsequent employer must come forward with substantial evidence that the disability is not work‑related. Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick V. Alyeska Pipeline Services Company, 617 P.2d 755, 757 (Alaska 1980).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related.  Land and Marine Rental Company v. Rawls, 686 P.2d 1187, 1188 (Alaska 1984).


If the subsequent employer successfully overcomes the presumption, then the employee must prove all elements of his case by a preponderance of the evidence.  Burgess Construction Company v. Smallwood (Smallwood III), 698 P.2d 1206, 1210 (Alaska 1985).


Employee's symptoms had essentially cleared up prior to his return to work for WFP in January 1988.  Employee engaged in very heavy work which involved carrying heavy blocks and coils of wire on his back.  Employee testified that he began to experience numbness in his left leg in February 1988, that he had never experienced such numbness before, and the numbness occurred more frequently and lasted longer as time went on.  We find that Employee's testimony, in conjunction with the medical findings, are sufficient to establish the preliminary link between Employee's employment for WFP and his herniated disc.  Therefore, the presumption of compensability attaches against WFP.  We find no evidence to rebut the presumption of compensability.  WFP has neither presented affirmative evidence that Employee's herniated disc did not occur during Employee's employment in 1988, nor eliminated all reasonable possibilities that it occurred then.


Dr. Wood discussed Employee's condition with Petitioners' attorney and stated in part:

Basically, the just of the conversation, in my opinion, was that the spondylolysis may have produced some increased stress on the disc but was probably not the main cause of the disc rupture or bulge producing the nerve root impingement of this year.  The patient's injury of 1987 did most likely contribute to the subsequent degeneration of the disc and injury in 1988 as well.

(Wood Report 9 June 1988.  Emphasis added.)


We find that Employee's work at WFP either aggravated, accelerated or combined with his pre‑existing spondylolysis to cause the disc herniation.  We rely on Dr. Wood's report quoted above, and the nature of Employee's work for WFP in 1988.  We find that Employee's disability would not have occurred "but for" his employment at WFP.  We base this conclusion on the fact that Employee performed very heavy work for WFP, and the fact that Employee was free of symptoms, or relatively so, before he returned to work in January 1988. After working for WFP for a month, employee's leg became numb, a condition which Employee described as a new symptom.  We believe a reasonable person would regard Employee's very heavy work in 1988 as a cause of his condition, and attach responsibility to it.  Accordingly, we conclude that Employee's employment at WFP was a substantial factor in the ultimate nerve root impingement and resulting surgery.


Therefore, we find WFP is responsible for those benefits to which Employee is entitled under the AWCA, unless WFP is relieved from that responsibility under the Robinett Rule.

Robinett Rule

In Robinett v. Enserch Alaska Construction, AWCB D&O No. 87‑0210 (4 September 1987), we considered the case of an employee who had made false statements on his pre‑existing questionnaire.  We found:

The following factors must be present before a false statement in an employment application will bar benefits: (1) The employee must have knowingly and willfully made a false representation as to his physical condition. (2) The employer must have relied upon the false representation and this reliance must have been a substantial factor in the hiring. (3) There must have been a causal connection between the false representation and the injury.


An essentially identical provision was added to the AWCA, effective 1 July 1988.


It is not disputed that Employee did not truthfully answer the questions in WFP's health questionnaire.  Petitioners' assert, that under the Robinett Rule, Employee's claim for workers' compensation benefits should be denied because Petitioners were denied the opportunity to investigate Employee's physical condition before he was hired.


We adopt the reasoning and holding in Robinett.  Employee is not affected by the statutory enactment of the Robinett Rule, because his injuries occurred before 1 July 1988, the effective date of the statute.  Although we adopt the Robinett Rule, we note that because prospective employees are given no notice of the consequences of untruthful responses, we believe the rule should only be applied when the circumstances clearly justify it.


We find that the second factor necessary for the rule's application, that is, that "the employer must have relied upon the false representation, and this reliance must have been a substantial factor in the hiring" was not present.  Employee was re‑hired in January 1988, and WFP did not request a new health questionnaire at that time.  Mr. Green testified he already knew Employee, and WFP already had a questionnaire on file.  We f ind that Mr. Green relied, at least in part on his own knowledge of Employee.  That knowledge was undoubtedly based in part on his own observations of Employee.  Employee could have sustained a new injury during the period May 1987 through January 1988, and Mr. Green would not have known because he did not ask.  Furthermore, Mr. Green testified that he probably would hire an employee who reported a back injury, if the employee had a release to return to work.  Employee had releases from both Dr. Shields and Dr. Wood at the time he completed the health questionnaire in May 1987.  Those releases had not been withdrawn in January 1988.  We also note that Mr. Henry, second in command to Mr. Green, and a supervisor himself, was aware of Employee's back injury, and played a role, although perhaps a relatively insignificant one, in Employee's being hired.  Finally, we note that the Robinett case is factually distinguishable.  Mr. Robinett had been specifically advised by his doctor to not operate bulldozers.  Mr. Robinett lied about that fact to his employer and was injured while operating a bulldozer. in Employee's case, he was released to work as a choker setter and hook tender.


We note that due to the absence of any known trauma, the fact that Employee's nerve impingement occurred at the cite of his spondylolysis, and the fact that L3‑4 is an unusual location for such an injury, could lead to the conclusion that application of the last injurious exposure rule may be inequitable in this case.  Our supreme court recognized the inequity inherent in adopting the last injurious exposure rule, however, and stated:

The rule will operate . . . to create a windfall to previous employers. . . . When considering only the interests of the successive employers, apportionment is by far the more equitable method of determining liability.  But when the worker's need for a swift and inexpensive recovery is also considered, we find that the last injurious exposure rule provides for the fairer approach. Saling, supra, at 598.


Because we have determined that Employee is not barred from obtaining benefits under the AWCA, we find WFP is responsible for those benefits.

ORDER
1. The petition to terminate benefits is denied and dismissed.

2. Petitioners shall continue to pay the benefits to which Employee is entitled under the Alaska Workers' compensation Act.


DATED at Juneau, Alaska this 9th day of March, 1989.

ALASKA WORKERS’ COMPENSATION BOARD

/s/ L.N. Lair
Lawson N. Lair, Designated Chairman

/s/ DwRichards
David W. Richards, Member

/s/ Thomas W. Chandler
Thomas W. Chandler, Member

LNL:wjp

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gary R. Davis, Employee; Wrangell Forest Products, Employer and Wausau Insurance Company, Insurer/Petitioners; v. C&F Logging Company, Employer; and Alaska Timber insurance Exchange, insurer/Respondents; Case No. 803834; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska, this 9th day of March, 1989.

Clerk

SNO

� Spondylolysis is defined as "A defect or fracture, unilateral or bilateral, through the pars interarticularis of a vertebra which can lead to spondylolisthesis." Blackiston's, Gould Medical Dictionary 1282 (1979).





� Employee had first been hired by Wrangell Forest Products in October 1986.





� AS 23.30.022 provides:


An employee who knowingly makes a false statement as to the employee's physical condition on an employment application or pre�employment questionnaire may not receive benefits under this chapter if (1) the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and (2) there was a causal connection between the false representation and the injury to the employee.





