ALASKA WORKERS' COMPENSATION BOARD

Box 25512 Juneau, Alaska 99802‑5512

HARRY BUZBY, III,
)



)


Employee,
)
ERRATA


Applicant,
)
AWCB Case Nos.
720580



)

812301


v.
)

818285



)
AWCB Decision No. 89-0065

ALASKA BASIC INDUSTRIES,
)



)
Filed with AWCB Anchorage


Employer,
)
March 17, 1989



)


and
)



)

INDUSTRIAL INDEMNITY CO. OF
)

ALASKA,

)



)


Insurer,
)



)


and
)



)

TAYWOOD, BERG AND RIEDEL, J.V.,
)



)


Employer,
)



)


and
)



)

FIREMAN'S FUND INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


On March 10, 1989 we issued a decision and order on this claim.  We errored on page three of that decision.  Specifically, we wrote the wrong date in the first sentence of the first full paragraph.  Instead of stating "against Basic for the October 27, 1988 injury," that sentence on page three should state "against Basic for the October 2, 1987 injury.


Dated at Anchorage, Alaska, this 17th day of March, 1989.

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

MRT/jpc

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Erratta Sheet regarding the Decision and order in the matter of Harry Buzby, III, employee/applicant, v. Alaska Basic Industries and Taywood, Berg and Riedel, employers; and Industrial Indemnity Co. of Alaska and Fireman's Fund Insurance Co., insurers/defendants; Case Nos.720580, 812301, and 818285 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of March 1989.

Clerk

HARRY BUZBY, III,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case Nos.
720580



)

812301


v.
)

818285



)
AWCB Decision No. 89-0065

ALASKA BASIC INDUSTRIES,
)



)
Filed with AWCB Anchorage


Employer,
)
March 10, 1989



)


and
)



)

INDUSTRIAL INDEMNITY CO. OF
)

ALASKA,

)



)


Insurer,
)



)


and
)



)

TAYWOOD, BERG AND RIEDEL, J.V.,
)



)


Employer,
)



)


and
)



)

FIREMAN'S FUND INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


We decided this Anchorage application for compensation under AS 23.30.155(d) after reviewing the written record and arguments of the parties.  Attorney Richard Harren represents Employee; attorney Elise Rose represents Alaska Basic and Industrial Indemnity (Basic); and attorney Allen Tesche represents Taywood and Fireman's Fund (Taywood).  Opening briefs were due February 24, 1989 and optional reply briefs were due February 28, 1989.  We closed the record on March 8, 1989 when we next met.

ISSUE

Has payment of compensation in this case been controverted solely on the grounds that the last injurious exposure defense applies?

SUMMARY OF DISPUTE

On August 25, 1988 Employee gave Taywood written notice of an injury which occurred that same day.  This notice, given on our workers' compensation form 07‑6101, was completed by Employer and filed in our Juneau office on September 6, 1988.


On October 17, 1988 Taywood (through its insurer) filed a Controversion Notice on our board‑prescribed form 07‑6105. (October 13, 1988 controversion by Deborah L. Hitz).  The notice controverted all benefits and gave the following reasons for doing SO: 1) No specific incident occurred at work.  Injury did not arise out of or in the course and scope of employment; 2) Mr. Buzby's employment with [Taywood] is not a substantial factor in his current need for medical treatment."


Prior to his employment with Taywood, Employee worked for Basic.  He file one report of an injury allegedly suffered while working there.  The injury date was October 2, 1987.  Basic paid Employee temporary total disability (TTD) benefits of $322.60 weekly from October 2, 1987 until June 8, 1988.  Basic filed a controversion of all benefits on November 14, 1988.  Its reasons were that 1) Employee had fully recovered from his injury; and 2) last injurious exposure rule applies. (November 9, 1988 Controversion Notice by DeEtte Metz).


Employee filed another injury report against Taywood, for an injury which allegedly occurred earlier, on June 26, 1988.  Taywood controverted benefits for this injury, stating that 1) no medical reports received had authorized time loss or established a relationship between Employee's complaints and his job with Taywood; and "Employee admits to prior injury which occurred at (Basic) on 10/02/87." (July 11, 1988 controversion notice of Deborah L. Hitz).  On July 27, 1988 Taywood filed a compensation report indicating this controversion was "lifted," and it paid Employee weekly TTD benefits of $110 from June 30, 1988 to July 13, 1988 when Employee was given an unrestricted work release by his then treating physician, Douglas Savikko, D.O.


On November 28, 1988 Employee filed an Application for Adjustment of Claim against Taywood for the June 26, 1988 and August 25, 1988 injuries, and against Basic for the October 27, 1988 injury.  Both Employers filed timely answers denying that they were liable for the benefits Employee requested.  These benefits included TTD benefits from August 25, 1988 and continuing.


On January 26, 1989 Employee filed a "request. . . . . to Determine Applicability of AS 23.30.155(d)." At a February 21, 1989 prehearing the parties agreed to a hearing on the written record and also agreed to waive Smallwood objections for the purposes of this specific dispute.

ARGUMENTS

Employee contends AS 23.30.155(d) applies in this case and that Taywood, as the employer during the most recent injury should pay the subsection 155(d) benefits.  He asserts the only valid, Substantive defense Taywood has here is the last injurious exposure rule.


Taywood first argues that subsection 155(d) does not apply to Employee's claim.  Taywood contends that because the applicable part of subsection 155(d) became effective on July 1, 1988 and because two of Employee's three injuries occurred before this effective date, the amendment is inapplicable.  Taywood concludes that had the legislature intended the amended subsection to apply to pre‑July 1, 1988 injuries, it could have done so expressly as it did with other provisions of the amended Workers' Compensation Act.  Employee disagrees and asserts the amendment applies as long as the most recent injury occurred after the effective date.


Secondly, Taywood claims that its October 1988 controversion does not: rest solely on a last injurious exposure dispute with Basic.  It asserts that the "controversion made no reference to Buzby's prior injuries, again demonstrating that a dispute with (Basic) over last injurious exposure was not the sole controversy then between the parties . . . The fact that the . . . controversion made no reference to any of Buzby's prior injuries only underscores the fact that the parties have more between them than a dispute over last injurious exposure." Maywood February 28, 1989 brief at 2) ‑ Further, Taywood asserts that Basic's controversion alleges Employee fully recovered from his October 2, 1987 injury with Basic, and this allegation suggests Basic disputes the very compensability of Employee's claim.  Finally, Taywood argues that a January 28, 1989 medical evaluation by Edward Voke, M.D. "corroborates the carrier's position that Buzby is not disabled and can return to work as a heavy equipment operator without limitations.  Dr. Voke's report completely refutes Mr. Buzby's argument that the employers have raised only technical defenses to his claim in addition to a last injurious exposure dispute."  (id. at 3).


In his February 28, 1989 reply brief to Taywood, Employee states that he "admits that a new defense has materialized on January 28, 1989 (when Dr. Voke examined Employee)."  However, Employee goes on to assert that until this date, the only good faith defense that existed was last injurious exposure.  Because of this, he argues he should get TTD benefits and medical expenses from August 24, 1988 (the date of his most recent injury) to January 28, 1989 "when a legitimate alternative defense arose." (Employee February 28, 1989 reply brief to Taywood at 2).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

In order to make our determination here, we must apply that portion of AS 23.30.155(d) which was amended effective July 1, 1988.  It states:

When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.

Defendants contend this subsection is inapplicable in this dispute because only one of Employee's three injuries occurred after July 1, 1988.  In our view, that is all that is required.  The above amendment applies to injuries sustained after July 1, 1988.  (Laws of Alaska 1988, Conference Committee Substitute for Senate Bill 322 (CCS SB 322), Chapter 79, Section 48.) The apparent purpose of the subsection 155(d) amendment is to assure an employee gets a speedy, efficient remedy when there is no dispute other than which employer or insurer is liable for benefits.  If we required all of the injuries to occur after July 1, 1988 as Taywood proposes, the effective date of amended subsection 155(d) would in practical terms be delayed for years in many cases.  We believe that requiring only one of the injuries to occur after July 1, 1988 makes more sense and comports with the apparent legislative purpose.


Employee's alleged third injury occurred in August 1988 while working for Taywood, the most recent employer and a party to this dispute.  As indicated, if we found the amendment inapplicable here because of Employee's pre‑July 1988 injuries, we believe we would be providing Taywood with an unintended shelter from the effects of the amendment.  Accordingly, we find AS 23.30.155(d) as amended applicable here.


We next address whether Employee's claim has been controverted solely on the grounds that the last injurious exposure rule applies.  In making this determination, we have reviewed the parties' written arguments, and the board‑prescribed notices of controversion which are required for controversions.  AS 23.30.155(a).


Although Basic's November 1988 controversion includes its assertion that Employee is fully recovered from his work‑related injury sustained while employed with Basic, Taywood's controversion contains no such reason for its controversion.  Although Taywood, the most recent employer, argues that Employee is no longer disabled, its October 13, 1988 Notice of Controversion does not include this reason.  Rather, Taywood relies on Basic's November 1988 Notice of Controversion, and also on the January 1988 medical evaluation by Dr. Voke to support its argument that it is controverting Employee's claim because Employee is no longer disabled.  However, AS 23.30.155 does not permit an employer to rely on another employer's grounds for controversion, or on other evidence in the record, as support for its own grounds for controversion.  AS 23.30.155(a) requires the employer to state its grounds for controversion "on a form prescribed by the board. . . .” If new grounds for controversion arise as a claim progresses, the employer must state these grounds on the prescribed form.  Therefore, we will determine Taywood's grounds for controversion by reviewing its November 1988 Controversion Notice only.


Taywood's controversion does not specifically state, as a ground for denying benefits, that it is asserting the last injurious exposure rule.  Instead, the grounds a‑re that no specific incident occurred at work; the injury did not arise out of or in the course of employment; and Employee's employment with Taywood is not a substantial factor in his current need for medical treatment.  These are grounds that could be cited in either a single or multiple employer setting.  Since this is clearly a multiple employer setting, we must determine whether the stated grounds can be construed as a last injurious exposure defense.


It is clear from the record that Taywood knew Employee had been injured while working for Basic. Taywood's July 11, 1988 controversion reflects this knowledge.  Moreover, although the October 1988 controversion does not state the words "last injurious exposure," we believe that the grounds stated, when applied to this multiple‑employer setting, mean last injurious exposure.  We find this construction reasonable, and we conclude that Taywood's sole grounds for controversion, as reflected on the October 13, 1988 notice, are that another employer may be responsible for the benefits.
 Therefore, Taywood, as the most recent employer, shall make payments during the pendency of the dispute.


We further find that normally, a subsection 155(d) dispute continues to be pending until it is resolved by stipulation, admission, compromise and release, a decision and order or the filing of additional grounds for controversion on the board‑prescribed form.  In this case Employee admitted or stipulated in his February 28, 1989 reply brief that "a new defense materialized on January 28, 1989," the date Dr. Voke evaluated Employee.  We find this constitute an admission by Employee that Taywood's last injurious exposure defense was no longer the sole grounds for controverting his claim.  Therefore, we find that the effect of amended subsection 155(d) ended on January 28, 1989. we conclude that Taywood shall pay temporary disability benefits from November 28, 1988 to January 28, 1989.

ORDER

Taywood shall pay Employee temporary total disability benefits until January 28, 1989.


Dated at Anchorage, Alaska, this 10th day of March, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ Donald R. Scott
Donald R. Scott, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Harry Buzby, III, employee/applicant; v. Alaska Basic Industries and Taywood, Berg and Riedel, J.V., employers; and industrial indemnity Co. of Alaska and Fireman's Fund insurance Co., insurers/defendants; Case Nos. 720580, 812301, 818285; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this March day of 10th, 1989.

Clerk

SNO

� Basic makes essentially the same arguments as those made by Taywood.


� There is absolutely no evidence that the carrier purposely warded its controversion in an attempt to avoid liability under subsection 155(d).  We note that under new subsection AS 23.30.155, we must promptly notify the division of insurance if we determine an insurer has frivolously or unfairly controverted compensation due.





