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)



)
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)



)


We previously entered an interlocutory order requesting the parties to specifically state their respective positions and file additional written arguments. Jette v. State of Alaska, AWCB Decision No. 88‑0332 (December 7, 1988).  These written arguments were received, and this claim was ready for decision on March 9, 1989.  Employee is represented by attorney Michael Jensen. Attorney James Bendell represents Defendant.

ISSUES
1. Is Employee entitled to benefits under AS 23.30.041(c)?


a. Is Employee permanently disabled and unable to return to suitable, gainful employment?


b. Was the job offered by Employer a temporary job?


c. If the job offered by Employer was a temporary job, does it qualify as suitable gainful employment?

2. Is Employee entitled to further disability benefits, or did Employee fail to minimize is disability by refusing the job offered by Employer?

3. Is Employee entitled to minimum statutory attorney's fees and costs?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

Employee suffered a back injury in the course and scope of his employment as a correctional officer II on January 22, 1985.  At the time of the injury, Employee's gross weekly earnings were $696.56
 (April 4, 1985 Compensation Report).


Immediately after Employee's injury, Employer assigned Neil Bennett, M.2d., C.I.R.S., and a vocational rehabilitation counselor with Comprehensive Rehabilitation Services, to perform a job analysis.  Apparently Bennett worked with Employer to modify a correctional officer II's job to accommodate Employee's injury.  In April 1985 Employer offered Employee the position of job service supervisor, a modified version of a correctional officer II's position.  The modified position would have paid $2,600.00 per month (January 27, 1985 Job Analysis, Comprehensive Rehabilitation Services), or $600.00 per week ($2,600 times 12 months divided by 52 weeks).


Employee was under the care of John W. Thomas, Jr., D.C., at this time.  Dr. Thomas wrote in his April 9, 1985, report: "[Employee] felt the potential demand in terms of prisoner intervention was beyond his present capacity, I concur and have therefore ordered him off such work for at least the next several weeks."


David D. Kyzer, M.D., an orthopedic surgeon, examined Employee on May 2, 1985, at Employer's request.  Dr. Kyzer referred Employee to Morris R. Horning, M.D., a specialist in physical medicine rehabilitation, who evaluated Employee on May 21, 1985.  Dr. Kyzer re‑examined Employee on June 6, 1985.  Dr. Kyzer's June 25, 1985, letter stated: "I believe the patient is fully capable of doing his duties as described in your letter of 4‑23‑85, especially the light‑duty position, as a job service supervisor medium."


On July 27, 1985, Employer controverted Employee's claim, contending Employee could perform both the duties of his regular job as well as the duties of the modified job. (July 26, 1985, Controversion Notice).  Dr. Thomas disagreed with this controversion and Dr. Kyzer's opinion.


On August 9, 1985, Employee filed a claim for unemployment benefits.  On August 28, 1985, the State of Alaska, Employment Security Division (END), disqualified him indefinitely after determining he was unable and unavailable for suitable work.  Employee appealed this decision.  Upon review, END modified its opinion.  In its October 21, 1985, decision END stated:

Around October 1, he felt that he could return to work in his original occupation.  He last saw his chiropractor on October 28.  He was told that he could return to his regular job, but would have to "take it easy"

. . . . . 

The medical evidence is conflicting.  A physician released [Employee] to return to his regular duties on July 27, 1985.  His chiropractor maintained as late as August 19, 1985, that he was able to do "light duty." The best evidence is perhaps [Employee's] statement that he felt able to return to his former job duties on or about the end of September or the first of October.  It is the conclusion of this tribunal that [Employee) was able and available beginning September 29, 1985.


ESD awarded Employee unemployment benefits beginning September 29, 1985.  Thereafter through 1986, Employee continued to be treated by Dr. Thomas.  In 1987 Employee was examined by several physicians at Employer's request.  Scott Haldeman, M.D., a neurologist and chiropractor, examined Employee on February 13, 1987.  In his report of February 13, 1987, Dr. Haldeman stated:


Mr. Jette, in ]BY opinion, deserves one further medical evaluation as listed below.  In the absence of that evaluation he would be permanent and stationary as he has not seen any change in the past year. . . . I believe he could return to the modified position for the job service supervisor . . . He would have to avoid the lifting of 50 pounds noted in the job analysis but could lift UP to 10 pounds."


Employee was examined again at this time by Dr. Horning in conjunction with Dr. Haldeman's examination.


On July 22, 1987, Employee returned again to Dr. Horning for the further testing recommended by Dr. Haldeman.  In his July 22, 1987, report Dr. Horning concluded: "[Employee's] back gives evidence of generalized degenerative spine disease which certainly predates his injury in January 1985.  However, that injury aggravated the pre‑existing condition . . . . Mr. Jette is able to work within the restrictions mentioned above, mainly limited bending and lifting and to avoid prolonged walking."


In September 1987 Steve Stich, a job development specialist with Collins & Associates, became involved in this claim at Employer's request.  Stich arranged for Employee to be examined by Kurt Merkel, M.D., an orthopedic surgeon.  Dr. Merkel also had Employee perform isometric strength testing.  Based on this testing, Dr. Merkel concluded that "he probably would not be able to return to the job, Correctional Officer II.  However, I have reviewed the job of Job Service Supervisor medium and he should be able to perform this job easily . . . . I believe he is essentially, for all intense purposes [sic], medically stable and further medical care is not deemed necessary (Merkel September 17, 1987 report).


While Dr. Merkel evaluated Employee, Stich performed job analyses for the job service supervisor position and the position that Employee held at the time of the injury.  Stich's September 11, 1987, work evaluation for the job service supervisor position reported that the position paid $17.64 per hour for a 37.5 hour work week, or a weekly wage of $661.50.


Stich testified at the hearing before the Rehabilitation Administrator (R.A.) that based on his analysis and Dr. Merkel's evaluation, he believed Employee would be able to perform the modified job offered by Employer, a job service supervisor, but not the duties of a correctional officer II. (Hearing Transcript, pp. 114‑5.)


Bennett also testified at the hearing before the R.A. about the modified job and his report.

Q. Now, in your report, . . . you indicated that the job as job service supervisor could only be modified on a temporary basis.  What did You mean by that?

A. That was a report from Ms. Levar, who is the personnel specialist for the Department of Corrections, who said that they would be able to temporarily accommodate an injured worker while recuperating such as by putting them in a lighter‑duty position, such as the job service supervisor position, and she referenced that as being available to Mr. Jette in 1985, but stating that they could not permanently exclude or modify that position, couldn't permanently modify it by excluding people from all activities and requirements.

. . . .

Q. Now, when they say temporary how long a period of time are we talking about?

A. She did not elaborate.  She said while someone is recuperating and is expected to regain full abilities.

Q. And if this is a permanent condition, then what happens?  And if permanently it has been determined they cannot perform the duties of a correctional officer, what happens?

A. She indicated that if they would not be able to perform, then they would retained [sic?].

(Id. at 34‑5.)


Ms. Levar also testified during the hearing before the R.A.

Q. There is a specific list of detailed physical requirements that a corrections officer at the Palmer facility, or that type of job would have to have.  Do you know if that is the case or not?

A. No, that is not the case.

Q. Do you know what the physical requirements are?

A. Right now at present there really aren't any physical requirements.  Hopefully in the near future we will have some but right now we do not.  Basically the requirements on that class specification say that you be in good health.

. . . .

Ms. Torgerson: [H]ow does somebody define "good health"?  How does the State? . . . .

The Witness:  Right.  I think by physical observation. When they are employed they are not required to have anything from doctor, so basically upon their own admission that hey are in good health.

Ms. Torgerson: So you don't require that they have a physical examination?

The Witness:  No, we do not.

. . . .

A. When I was talking about a full release, it was having to do with someone who is not working because they are unable to work, for instance, a workmen's compensation [sic], and that in order to come back to work they must have a release.  We do take people under many circumstances on a limited light duty, But eventually they do get back to full duty and they do so with a full release.


. . . .

Ms. Torgerson: How long can you re‑employ them with a light release?

The Witness: We don't have a specific amount of time for it.

. . . .

Ms. Torgerson: So if the doctor says "I will write him a light‑duty release but you need to understand it is never going to change," then you would say, "We can't take them back"?

The Witness: I would imagine that is what our department would decide.  I am not the final decider in it and actually that's not happened, so.

(Id. at 64, 68‑9)


Ernest Griffiths, Assistant Superintendent at the Palmer Correctional Facility also testified before the R.A. regarding the job service supervisor position.

Ms. Torgerson: So that was a permanent job, it wasn't just a temporary light‑duty job for one or two months?

The Witness: It was one that I could make available that I thought, in conjunction with his doctor, could be done by Mr. Jette.

Ms. Torgerson: Okay.  So what I am trying to find out is were you permanently offering that to him or were you just offering that to him temporarily until he had a full work release?

In other words, you were saying you can have the job and you can work here for the next 20 years until you retire as a JSS, or are you saying you can have the job and we can only let you have it until ‑‑

The Witness: I don't think I looked at it that way at the time.  It was going back to work.

. . . .

Q. So if you have got a doctor's slip regarding Officer Jette, or any officer that you had placed in this job service position and the doctor said he can do this job temporarily but he has got a permanent impairment which prevents him from doing all duties of correctional officer work, would that person be eligible to keep his job with the State of Alaska?

A. I would be going to Judy Levar to find out.  I don't know.

(Id. at 78‑ 81.)


The R.A. found "that Employee was physically capable of performing the job duties required of a J.S.S. (job service supervisor]; it [the job] was offered to him; and the wages would have been comparable (to wage at time of injury]." The R.A. then concluded that Employee "has not suffered a permanent disability or loss of earning capacity." Accordingly, she denied Employee further rehabilitation services.  Jette I at 10.


Employee argues he is entitled to further services, in particular a full evaluation under AS 23.30.041(c) and (d).  Employee contends the job service supervisor position was not appropriate for him as it might involve restraining a prisoner, and it was only temporary; therefore it is not suitable gainful employment. Accordingly, he contends the R.A.'s decision denying further benefits should be reversed.  In addition, Employee seeks the reinstatement of compensation benefits from the date of controversion as well as attorney's fees and costs.


Employer contends the job service supervisor's position was not temporary.  Even if it was temporary, it provided suitable gainful employment.  Accordingly, Employer argues the R.A.'s decision is correct. Finally, Employer contends Employee is not entitled to additional compensation benefits because he did not minimize his disability by accepting the offer of modified employment. After refusing the modified job, he received unemployment insurance benefits and his pension from the State of Alaska.  He delayed seeking additional vocational rehabilitation benefits for almost two years.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. IS EMPLOYEE ENTITLED TO BENEFITS UNDER AS 23.30.041(c)?


a. IS THE EMPLOYEE PERMANENTLY DISABLED AND UNABLE TO RETURN TO SUITABLE GAINFUL EMPLOYMENT?


At the time of Employee's injury, AS 23.30.041(c) stated in part
:

If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury.  A full evaluation shall be performed by a qualified rehabilitation professional , . . . If the employer does not timely schedule an evaluation under this subsection, the board or a person designated by the board may retain a qualified rehabilitation professional to perform the evaluation . . . .

Former AS 23.30.041(d) described the full evaluation:

A full evaluation by a qualified rehabilitation professional shall include a determination whether a rehabilitation plan is necessary and shall include the following specific determinations:

(1) whether the rehabilitation plan will enable the employee to return to suitable gainful employment;

(2) whether the employee can return to suitable gainful employment without the rehabilitation plan;

(3) the cost of the rehabilitation plan,


"Suitable gainful employment" was defined in two sections of the Act.  Former AS 23.30.041(i) provided:

For purposes of this section, an employee is restored to suitable gainful employment if the employee can return to (1) work at the same or similar occupation with the same employer or an employer in the same industry as the employer at the time of injury; (2) an occupation using essentially the same skills as the job at time of injury but in a different industry; (3) an occupation using different skills but using the employee's academic achievement level at the time of injury; or (4) an occupation requiring an academic achievement level that is different from that attained at the time of injury.  An employee shall be returned to suitable gainful employment in the order indicated in (1) ‑ (4) of this subsection.

Under AS 23.30.265(28), (repealed Chapter 79, $LA 1988)

"suitable gainful employment" means employment that is reasonably attainable in light of an individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to the individual's gross weekly earnings as determined at the time of injury.


The R.A. considered AS 23.30.265(10) which defines disability as "incapacity because of injury to earn the wages which employee was receiving at the time of injury in the same or any other employment." We agree that in determining eligibility under subsection 41(c) it is necessary to first to decide whether an injured worker has a permanent disability.


The evidence supports the R.A.'s finding that three physicians agreed that Employee could perform the job service supervisor duties despite his injury.


The R.A. also noted that Employee testified in connection with his application for unemployment benefits that he could return to his former job duties as of the end of September 1985.  However, the evidence developed after that time, particularly Drs. Merkel's, Haldeman's, and Horning's opinions, do not support Employee's opinion.  In addition, Employer's witness Steve Stich testified that he believed Employee could not perform the duties of a correctional officer II.


We conclude the preponderance of the evidence supports the conclusion that Employee is physically able to perform the duties of a job service supervisor
, but not the duties of his position at the time of the injury.  Based on Drs.  Haldeman's, Horning's and Merkel's opinion, we find that he is permanently unable to return to the duties of his occupation at the time of injury.


As noted earlier in this decision, Employee's gross weekly earnings at the time of the injury were $696.24. According to Bennett's job analysis of the job service supervisor position prepared in 1985, the position paid $600.00 per week.  This is $96.24 less than Employee's gross weekly earnings at the time of the injury, or a decrease of approximately 13.8 percent.  Based on the job analysis prepared by Stich in 1987 the modified job paid $661.50, a decrease of $34‑74 or approximately five percent.  We find the modified position pays between 5 and 13.8 percent less than the job Employee held at the time of the injury.  Accordingly, we conclude Employee would not earn the same wage in the modified position as he did at the time of the injury.


While the R.A. may be correct that the earnings in the modified position are comparable to Employee's earnings at the time of the injury and may be the best wage match possible for purposes of suitable gainful employment, we find the evidence does not support the R.A.'s conclusion that Employee does not have a permanent disability.  We find Employee's wage‑earning capacity has been impaired.  Because the medical evidence supports the finding that this impairment is permanent, we conclude Employee has a permanent disability.


However, to be eligible under subsection 41(c) for a full evaluation, the permanent disability must prevent the employee from returning to suitable, gainful employment.  In this case the R.A. did not address the issue of suitable, gainful employment because she found Employee did not have a permanent disability.  However, we have concluded that the evidence does not support this determination.


Subsection 41 authorizes us or a person designated by us to assign a rehabilitation provider if the employer fails to timely schedule an evaluation.  In this case we find that Employer assigned rehabilitation providers who performed job analyses and some other work in connection with Employee's claim.  It is not clear whether a full evaluation was performed.

b. WAS THE JOB OFFERED BY EMPLOYER TEMPORARY?


Having found Employee did not have a permanent disability, the R.A. did not make specific findings on the issues now argued by the parties regarding the permanency of the job.
 Given the R.A.'s expertise in these matters and the fact that she had the opportunity to personally hear the witnesses' testimony, we believe it is more appropriate for the R.A. to make these initial findings.
 Accordingly, we remand this case to the R.A. to determine whether the modified job provided suitable, gainful employment and whether a full evaluation has already been completed.  The R.A. should specifically address the issue of whether the job offered by Employer was temporary and, if so, whether a temporary job qualifies as suitable, gainful employment.


Within 14 days after the R.A.'s decision is issued, either party may petition us to review that decision.

II. IS EMPLOYEE ENTITLED TO FURTHER COMPENSATION BENEFITS?


Employee seeks the reinstatement of compensation benefits as of the date Employer terminated temporary total disability benefits, Employer argues Employee refused to accept the modified job, did not look for work but removed himself from the labor market, and therefore did not minimize his disability.  Employer contends Employee is not entitled to further compensation benefits.


As noted above "disability" is defined in AS 23.30.265(10) as 'incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment." The Act provides for temporary total benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30‑185, but does not define temporary total disability (TTD). In Phillips Petroleum Co. v, Alaska Industrial Board, 17 Alaska 658, 665 (D.  Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted).  In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  A award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.

(Emphasis added).  This language was cited with approval in Bailey v. Litwin Corp.,  713 P.2d 249, 253 (Alaska 1986).


Although Bignell V. Wise Mechanical Contractors, 651 P.2d 1163 (Alaska 1982), was decided before subsection 41 was added to the Act, we find the Court's determination that a person involved in vocational rehabilitation may still be gainfully employed applies to all compensation claims regardless of the date of injury. 661 P.2d 1168 n.15.  In addition, the Court's acknowledgment in Bignell at 1168 of the well‑recognized principle that an injured worker has a duty to minimize the disability suffered as a result of a compensable injury is likewise applicable to all claims regardless of the date of injury.


In Vetter, 524 P.2d 266‑7, the Court stated:

Total disability benefits have been denied when a partially disabled claimant has made no bona fide effort to obtain suitable work when such work is available.  And, a claimant has been held not entitled to temporary total disability benefits even though she had a compensable injury when she terminated her employment because of pregnancy . . . .


Apparently Employer relies on Vetter to argue that Employee should be denied further compensation because he did not accept the modified job, nor did he take any other action to minimize his disability.


We affirmed the R.A.'s findings that the preponderance of the medical and rehabilitation evidence supports the conclusion that Employee could have performed the duties of job service supervisor, and this job was offered to him.  Although we have remanded the issue of whether Employee is entitled to a full evaluation to the R.A. for further findings, it is possible for us to decide Employee's request for the reinstatement of compensation without the benefit of further findings by the R.A. since the issue of Employee's duty to minimize his disability is within our area of expertise.  It is not necessary for us to determine whether the modified job was temporary or permanent in order for us to make a decision on the reinstatement of benefits.


Based on Vetter and Bignell, we conclude Employee is not entitled to the reinstatement of total disability benefits.
  Employee's belief that the modified position was not suitable gainful employment does not justify his refusal of the position.  He could have been employed in the modified position while he sought further vocational rehabilitation benefits.


However, we have found that even if Employee accepted the modified job he would have suffered a loss of earning capacity.  Therefore, he has a partial disability.
  We find nothing in Vetter which justifies the denial of partial disability benefits when a partially disabled worker refuses employment.


We find that as of June 25, 1985, Dr. Kyzer had released Employee to the modified position.  According to the job analysis prepared by Bennett, the modified position would have paid $600.00 per week at that time.  Employee is entitled to partial disability benefits based on the $96.24 weekly decrease in earning capacity beginning June 26, 1985.  Employer paid temporary total disability (TTD) benefits through July 27, 1985, and they are entitled to credit the overpayment of TTD for the period of June 26, 1985 through July 27, 1985 against the partial disability benefits awarded.


The job analysis prepared by Stich in September 1987 indicated the modified position paid $661.50 per week.  Accordingly, we find Employee's loss of earning capacity changed.  As the best evidence we have of the change in the rate of pay is the job analysis of September 11, 1987, we find that is the appropriate date to change his partial disability benefits.  Employee's partial disability benefits shall be based on the $34.74 difference between his gross weekly earnings and his post‑injury earning capacity.  We will await the findings of the R.A. before deciding whether these partial disability benefits should be for temporary or permanent disability.


We recognize that Employer must file a compensation report when these benefits are paid, and identify the type of benefit paid.  AS 23.30.155. For purposes of the compensation report only, the benefits shall be categorized as temporary partial disability.  These benefits may be re‑categorized in our final decision.

III. IS EMPLOYEE ENTITLED TO ATTORNEY'S FEES AND COSTS?


Employee seeks minimum statutory fees under AS 23.30.145(a) and costs.  Employee did not describe the costs requested.


We find Employer controverted the payment of further compensation benefits, and we have awarded additional benefits.  Accordingly, we conclude it is appropriate to assess fees under AS 23.30.145(a) in the minimum statutory amount against Employer based on the benefits paid as a result of this decision.


As Employee has not itemized his costs, we direct him to submit an itemized cost statement to Employer.  Employer should pay the reasonable and necessary costs.  We retain jurisdiction of this issue to resolve disputes.

ORDER
1. The Rehabilitation Administrator's decision is affirmed as stated in this decision, and is remanded in part for further findings on the issue of the modified job as suitable gainful employment.  We retain jurisdiction to review the Rehabilitation Administrator's decision in accordance with this decision.

2. Employer shall pay Employee partial disability benefits in accordance with this decision.

3. Employer shall pay Employee minimum statutory attorney's fees, If Employee wants to seek payment of costs by Employer, Employee must submit an itemized cost statement to Employer.  Employer should pay the reasonable and necessary costs.  We retain jurisdiction of this issue to resolve disputes.


DATED at Anchorage, Alaska this 14th day of March, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Mary A. Pierce
Mary Pierce, Member

/s/ John Creed
John Creed, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Theodore Jette, Jr., employee/applicant, v. State of Alaska, Division of Corrections, employer (self‑insured); Case No. 504030; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of March, 1989.

Clerk

SNO

� The Rehabilitation Administrator's (R.A.) December 24, 1987, Decision and Order stated Employee's average weekly wage was $676.56, Jette v. State of Alaska, (Jette I) AWCB Decision No. 87�7052 at 2 (December 24, 1987), We find this is an error, not only in the terminology (average weekly wage when it is actually gross weekly earnings), but also in the amount.


� AS 23.30.041 was repealed and reenacted by Chapter 79, SLA 1988, effective July 1, 1988.  The present version of section 41 is substantially different from the version in effect at the time of Employee's injury.  Section 48, Chapter 79, SLA 1988 makes it clear that the 1988 amendment does not apply to Employee’s claim.


� Like the R.A. we are not impressed with Employee's argument that the job is not appropriate because he might have to restrain a prisoner.  We affirm the R.A.'s findings on this point.  Jette I at 10.


� In making this decision, it is not necessary for us to decide whether the job service supervisor's position is temporary or permanent because the issue is whether Employee's impairment is permanent.  We have found that he permanently cannot return to his job at the time of the injury.


We find it is appropriate to use the earnings from the job service supervisor position.  It is the only evidence of post�injury earning capacity before us, Employer argues it is an appropriate permanent job, so Employer should have no complaint.  Since using the wages from the modified position results in a favorable determination for Employee, he has no reason to complain either.





� In some claims, a full evaluation may not be needed even though an employee has a permanent disability.  For example, if the employee is able to return to work at a wage substantially the same as at the time of the injury there is no need to perform a full evaluation.  However, in this case the wage decrease is as much as 13.8 percent, and we believe a full evaluation was necessary.





� Based on the evidence cited above, it is not clear how long Employer would have permitted Employee to remain in the modified position.  As noted in our interlocutory decision, we cannot tell whether the R.A. found the modified job to be permanent or found the permanency of the job irrelevant in determining suitable, gainful employment.  It is also possible that the R.A. did not address this issue since it was not the major focus of Employee's claim at the time of the hearing before the R.A.


� As noted in our interlocutory decision, we do not like to delay the resolution of a claim.  We find that returning this claim to the R.A. to make further findings will cause only a slight delay. urrently the R.A.'s decisions are issued within 14 days of a hearing.  In this case the parties have briefed the issues relating to suitable, gainful employment and there is no need for further hearings. The R.A. should be able to review the evidence and arguments in the record to make a decision.


� Of course, because Employee received unemployment benefits after September 30, 1985, AS 23.30.187 would also bar his claim for total disability benefits for certain periods of time after September 30, 1985.





� Benefits for temporary partial disability benefits under AS 23.30.200 and for unscheduled permanent partial disability under AS 23.30.190(a)(20) are both based on the difference between the injured workers pre�injury spendable weekly wage and his post�injury wage�earning capacity as defined in AS 23.30.210.





