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)
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This petition to dismiss Employee's claims was submitted to the Southeastern panel
 for decision based on the written evidence and arguments  The record was complete on February 24, 1989, when Petitioner’s reply was received, and the petition was ready for decision when we next met at Juneau, Alaska on March 2, 1989.  Employee is represented by attorney Philip Pallenberg.  Petitioner is represented by attorney Paul Hoffman.

ISSUES
1.
Does AS 23.30.105(a) bar Employee's claims, which were filed more than two years after the date of injury and the last payment of compensation, or were his injuries latent?

2.
Does Erickson v. Louisiana Pacific Corp., AWCB No. 88‑0126 (Case No. 624508) (May 13, 1988), bar Employee's claims for his 1983 and 1985 injuries under the doctrine of res judicata?

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Employee adopted the Employer's statement of fact
.  Therefore, we adopt and incorporate by reference the Employer's statement of facts in its January 20, 1989 initial brief, and do not restate them.

I. DOES RES JUDICATA BAR EMPLOYEE'S CLAIMS FOR HIS 1983 AND 1985 INJURIES?


Employee has filed a claim for his September 22, 1983. injury which occurred when he stepped into a hole with 100 pounds of tools on his shoulder, and developed mid‑lumbar pain on the left side, with radiating pain down his log.  After this injury, he received compensation and subsequently returned to work for Petitioner.


Employee also has filed a claim for his December 9, 1985 injury which occurred when he was pulling a chain.  He strained his lower back and later felt right flank pain.  He received compensation benefits, and he also returned to work for Petitioner after this incident.


On November 18, 1986, Employee "popped" his back while working for Petitioner.  He received temporary benefits for a period of time, and then Petitioner ceased paying compensation.  Employee filed a claim for further temporary benefits and requested a hearing.  After the hearing, we ruled that Employee's November 18, 1986, was only temporary, and that he had returned to pre‑injury status.  Erickson, No. 88‑0126 at 12.


Petitioner contends that Employee could have raised his claims for benefits from his 1983 and 1985 injuries in the proceeding for his 1986 injury.  Since he did not, these claims are now barred by res into.  Petitioner acknowledges that a determination must be made that the second proceeding is "transactionally connected" to the first proceeding to be barred by res judicata. Restatement (Second) of Judgments, Section 24 (1981).

(1) When a valid and final judgment rendered in an action extinguishes the plaintiff's claim pursuant to the rules of merger or bar (see Sections 18, 19), the claim extinguished includes all rights of the plaintiff to remedies against the defendant with respect to all or any part of the transaction, or series of connected transactions, out of which the action arose.

(2) What factual grouping constitutes a "transaction", and what groupings constitute a "series", are to be determined pragmatically, giving weight to such considerations as whether the facts are related in time, space, origin, or motivation, whether they form a convenient trial unit, and whether their treatment as a unit conforms to the parties' expectations or business understanding or usage.

Id.

The expression "transaction, or series of connected transactions," is not capable of a mathematically precise definition; it invokes a pragmatic standard to be applied with attention to the facts of the cases.  And underlying the standard is the need to strike a delicate balance between, on the one hand, the interest of the defendant and of the courts in bringing litigation to a close, and or) the other, the interest of the plaintiff in the vindication of a just claim.

In general, the expression connotes a natural grouping or common nucleus of operative facts. Among the factors relevant to a determination whether the facts are so woven together as to constitute a single claim are their relatedness in time, space, origin, or motivation and whether taken together they form a convenient unit for trial.

Id. at comment c.

When a defendant is accused of successive but nearly simultaneous acts, or acts which though occurring over a period of time were substantially of the same sort and similarly motivated, fairness to the defendant as well as the public convenience may require they be dealt with in the same action.

Id. at comment d.

In this case, Employee suffered separate, distinct injuries to his back at three different times.  At least two of the injuries were to different areas of the back.  The injuries are separated by substantial periods of time from each other.  Undoubtedly the claims arising from the three injuries could have been heard together.  However, we do not find the three claims are so interwoven that they should have been heard at the same time.  See, Id. at comment d, illustrations 8, 9. We conclude res judicata does not bar Employee's claims for benefits for his 1983 and 1985 injuries.

II. ARE EMPLOYEE'S CLAIMS FOR HIS 1983 AND 1985 INJURIES BARRED BY AS 23.30.105(a)?

At the time of Employee's injury, AS 23.30.105(a)
 provided;

The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. [E]xcept that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


In 3 A. Larson, The Law of Workmen's Compensation Section 78‑41 (1983), Professor Larson discusses the issues to be considered in determining whether the statute of limitations for filing a claim for workers' compensation has begun to run.

The time period for notice of claim does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compensable character of his injury or disease.

Id. at 15‑155.

As to the nature of the injury or illness: Plainly claimant should be expected to display no greater diagnostic skill than any other uninformed layman confronted with the early symptoms of a Progressive condition.  Indeed, it has been held that the reasonableness of claimant's conduct should be judged in the light of his own education and intelligence, not in the light of the standard of some hypothetical reasonable person of the kind familiar to tort law.

Id. at 15‑206 to 15‑207.

The second of the three features of his condition the claimant must have had reason to be aware of is the seriousness of his trouble.  This is a salutary requirement, since any other rule would force employees to rush in with claims for every minor ache, pain, or symptom.  So, if claimant knows he has some shortness of breath, a back injury, or even a hernia, failure to file a claim promptly may be excused if claimant had no reason to believe the condition serious.  This is particularly clear when a physician has led him to believe that the injury is trivial or that the symptoms indicate no serious trouble.  At the same time, if the claimant's symptoms of compensable disability are sufficiently extreme, even a doctor's statement that they were trivial has been held insufficient to offset the claimant's own direct knowledge or the obvious condition.

Id. at 15‑213 through 15‑216.

Finally, under the third component of the test, the claim period does not run until the claimant has reason to understand the nature and gravity of his injury but also its relation to his employment.  Even though the claimant knows he is suffering from some affliction, this is not enough to start the statute if its compensable character is not known to the claimant.

Id., at 15‑216 to 15‑217.


The Act defines "disability' as the "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10).  In 524 P.2d 164, 166 (Alaska 1974), the Court stated: "The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such but rather a loss of earning capacity related to that employment."


The Court defined the term "latent defects" in W.R. Grasle Company v. Alaska Workman’s Comp. Bd., 517 P.2d 999, 1002 (Alaska 1974) as a latent injury.  The Court held that "an injury is latent so long as the claimant does not know, and in the exercise of reasonable diligence (taking into account his education, intelligence and experience) would not have come to know the nature of his disability and its relation to his employment." Id.


There are several cases similar to Grasle in which either we or the Court have awarded benefits.  In each of these cases, there was an injury, an initial period of disability, and another period of disability more than two years after the injury or initial period of disability.  In each case, the injury was found to be latent.  Roth v. Valley Const., 671 P.2d 871 (Alaska 1983); Foster v. Aspoetis Const., Inc., AWCB Decision No. 88‑0217 (August 16, 1988); Carlson v. Alaska United Drilling, AWCB Decision No. 87‑0341 (Dec. 31, 1987).


Petitioner cites Hester v. City of Skagway, AWCB Decision No. 86‑0003 (January 8, 1986), as support for its position that this claim should be barred by subsection 105(a).  In Hester the employee conceded the condition was not latent; Employee in this case has not conceded this issue.  Therefore, Hester is not applicable to this case.


In the cases cited above as well as in cases in which we have determined to he barred by subsection 105(a), we have considered whether the employee exercised due diligence and, if so, whether the employee knew or should have known the nature of his injury and its relation to his employment.  Aumiller v. Alaska International Constructors, AWCB Decision No. 87‑0218 (Sept. 18, 1987); Williams v. T.C.I., Ltd., AWCB Decision No. 87‑0167 (July 18, 1987).


In this case, we have some evidence about Employee's knowledge of his condition, but it is very sketchy.  We would like to have Employee's specific testimony on this issue.


We have medical reports in our file which might be of assistance in making the factual determinations required under subsection 105(a), but it is not clear that we can rely upon these reports or whether Petitioner wants the opportunity to cross‑examine the authors of these reports.  See Hoffman's December 2, 1988 letter.  In view of the protracted litigation in this case and the allegations of surprise, we are hesitant to make findings and rule on the issue until the parties have had an opportunity to fully prepare.


Finally, we want to be sure that we have all the written records upon which the parties intend to rely.  For example, Petitioner mentions a vocational rehabilitation report, but it does not appear to be in our files or attached to the brief.


Under AS 23.30.136 "the board may make..... the inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties." In this case, we find the hearing record needs to be supplemented in order for us to best ascertain the rights of the parties.  Accordingly, we direct the parties as follows.


Within 30 days of this decision, each party must file with us and serve upon the opposing party a list of the written records
 upon which the party wants to rely.  The list must identify the document by date, author, and a brief description of the type of report.  Within 30 days after receipt of an opposing parties' list, the party upon whom the list was served must file with us and serve upon the opposing party a request for cross‑examination, and specifically state why the written record cannot be relied upon without the opportunity for cross examination. if cross examination is requested, the party who wants to rely upon the document must make the author available or must file with us and serve upon the opposing party a notice that the party no longer wants to rely upon that written document.  It cross examination is not requested, the document listed on a parties's notice will be considered by us.


While we have not fully analyzed this case, we do note that some medical records reflect degenerative changes in Employee's spine.  It is not clear whether or not these changes relate to his 1983 and 1985 injuries, or relate to other causes.  If the parties depose any medical witnesses, they should be sure to inquire about this issue as we may find it necessary to address it in our final decision.


When the time to request cross examination has expired or after the requested cross examination has occurred, the parties should arrange for Employee to testify about his knowledge of his 1983 and 1985 injuries, particularly its relation to employment and the seriousness of the injury.  This can be done at a hearing or by deposition.


After the parties have complied with the above, each party should review our records to determine that all the documents which the party wants us to consider are in our file.  Petitioner may then file a new affidavit of readiness for hearing asking us to consider the petition to dismiss.

ORDER
1. Petitioner's request for dismissal of Employee's claims for his 1983 and 1985 injuries on the basis of res judicata is denied and dismissed.

2. We retain jurisdiction to decide Petitioner's request for dismissal of Employee's 1983 and 1985 claims.  The parties are to proceed in accordance with this decision.


DATED at Juneau, Alaska this day of 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

/s/ DwRichards
David W. Richards, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and order in the matter of Palmer I. Erickson, employee/respondent, V. Louisiana Pacific Corp, (self insured), employer/defendants; Case Nos. 322003 and 530963; dated and filed in the office of the Alaska Workers’ Compensation in Juneau, Alaska this 16th day of March, 1989.

Clerk

SNO

� Board Member Chandler, who participated in Erickson v. Louisiana Pacific, AWCB No. 88�0126 (Case No. 624508) (May 13, 1988), was unavailable for the March 2, 1989, hearings.  Therefore, a member from the Southcentral panel participated in deciding this petition.  AS 23.30.005(e).


� Employee's Brief, February 10, 1989, at 2.





� AS 23.30.005(a) was amended effective July 1, 1988.  However, that amendment does not apply to these claims, Section 48, Chapter 79, SLA 1988.


� This applies to all written records upon which a party wants to rely, regardless of whether the record is a medical record, a vocational rehabilitation report, or other written record.  The only exceptions are the legal memoranda and documents filed on Board forms such as petitions, claims, and compensation reports.


� Employee also has a motion for modification pending in connection with our May 13, 1988, decision.  This is being held in abeyance until this petition is resolved.  If Employee is to testify in connection with the modification issue, the parties are encouraged to obtain Employee's testimony on both issues at the same time.








