ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

GARY YOUNG,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 713170



)
AWCB Decision No. 89-0074


v.
)



)
Filed with AWCB Juneau

SILVER BAY LOGGING,
)
March 30, 1989



)


Employer,
)



)


and
)



)

ALASKA TIMBER INSURANCE
)

EXCHANGE,

)



)


Insurer,
)


Defendants.
)



)


We heard this claim for temporary total disability (TTD) benefits or alternatively temporary partial disability (TPD) or permanent partial disability (PPD) benefits, attorney's fees and costs in Juneau on March 2, 1989.
  Employee was not present but attended the hearing telephonically.  Attorney Patrick Murphy represented Employee at the hearing.  Attorney Paul Hoffman represented Defendants.  We closed the record when the hearing concluded.

ISSUES
1. Is Employee eligible for TTD, TPD or PPD benefits for the period December 6, 1988 to January 18, 1989.

2. Has Employee failed to participate in a vocational rehabilitation plan under AS 23.30.041?

3. Is a determination of PPD benefits under AS 23.30.190 premature?

4. is an award of attorney's fees and costs appropriate?

FACTUAL SUMMARY

It is undisputed Employee sustained a work‑related right shoulder injury with Employer on August 3, 1987.  He received TTD benefits, and the parties eventually litigated a compensation rate dispute which we ultimately determined by decision and order issued on July 21, 1988.
  In that decision, we set Employee's spendable weekly wage at $684.23 and his TTD rate at $445.25.


Beginning in late October 1987, vocational rehabilitation (V.) services had been provided to Employee by Occupational Rehabilitation Consultants and Associates (ORCA) in Juneau.  However, in December 1987 Employee returned to Oregon where he had lived and worked during most of his life.  Crawford Health and Rehabilitation (Crawford) assumed responsibility for V. services in Oregon in April 1988.


On June 15, 1988 Employee and his vocational counselor Dale Deboy signed a 17‑page document entitled "Vocational Rehabilitation Services Plan (VRSP)." The VRSP pointed out that Employee's then treating physician, Paul Simpson, M.D., had indicated that Employee had suffered a permanent injury which precluded him from returning to work as a log truck driver.  VRSP at 3).  After considering the results of tests administered to Employee, and his transferrable skills, the parties agreed that Employee would undergo on‑the‑job training as either a traffic and sales coordinator or a purchasing agent.  The VRSP noted several employers with job openings for each of the above types of work.


The VRSP envisioned Crawford would assist Employee in exploring and identifying an on‑the‑job training site and employer. (VRSP at 13).  Crawford also agreed to negotiate with the eventual employer for a wage reimbursement.  In addition, a training curriculum was to be developed once a training site was located.  The two‑phase plan was expected to last from June 21, 1988 to September 21, 1988.  Finally, responsibilities were outlined for Employee, the V. counselor, a "trainer" and Insurer.  No "trainer" was identified and the insurer representative did not sign the VRSP.


At Employee's request, Mr. Duboy, the V. counselor, provided little further assistance to Employee. Duboy gave Employee a list of potential employers, and Employee conducted the job search essentially on his own.
  Employee testified he made this request because of 1) "manly pride;" and 2) he did not want subsequent employers to know he had suffered a work injury.  He admitted he did not tell any of the subsequent employers of his previous injury.


Employee eventually interviewed for and accepted an offer to work for R and R Transportation Services (R&R) as a traffic and sales coordinator with a starting salary of $1,400 per month, and a three‑to‑six month training period.  Employee started on June 21, 1988 and quit the job on October 13, 1988.


On October 11, 1988 Employee discussed his ability to drive log trucks with his treating physician, Harry Walters, M.D. Dr. Walters released Employee to drive a log truck on a trial basis, with orders to recheck with the doctor in two weeks.
  Before he quit his job at R&R, Employee inquired about the possibility of driving a log truck for John Kendall of Kendall Trucking.


Employee drove a log truck or worked in the office for Kendall Trucking from October 13 or 14, 1988 until November 28, 1988, and for Richard Wilson Trucking from October 28, 1988 to December 5, 1988.  He testified no aggravations of his shoulder problem occurred while working for these employers, but his shoulder became sore from wear and tear.


On December 6, 1988 Employee was examined by Dr. Walters who took him off log truck driving and ordered physical therapy four times a week for two weeks.  On December 16, 1988 Dr. Walters recommended physical therapy for two more weeks.


Defendants had been paying Employee TPD benefits during this time.  However, all benefits were controverted on December 8, 1988.


On January 13, 1989 Dr. Walters released Employee to return to work effective January 18, 1989 "with some restrictions, i.e. no lifting over 25 pounds." (Walters January 25, 1989 report).  Employee was told to recheck with the doctor in two months.


Employee has returned to work as a log truck driver.  He testified he does not want to work long hours or long hauls because he does not want to re‑injure himself.  He further testified he wants to "work into it gradually" and get in shape.  He also indicated Oregon log truck drivers normally work year around depending upon the economy.


Employee requests either TTD, TPD or PPD benefits from December 6, 1988 to January 17, 1989.  However, he also asserts that a PPD determination is premature because no impairment rating has been done on Employee and no wage earning history has been taken.
  Defendants argues they owe no benefits to Employee. They assert Employee agreed upon a plan and voluntarily quit it.  They go on to argue that this "unilateral withdrawal' from the plan ended their responsibility and obligation to Employee for TTD benefits.  They cite to AS 23.30.041(h) for support. (Defendants' hearing brief at 4).  They further contend Employee failed to mitigate his damages contrary to the mandate of Phillips Petroleum Company v. Alaska Industrial Board, 17 Alaska 658 (D. Alaska 1958).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Before an employee can withdraw from or participate in a vocational rehabilitation plan, a valid plan must first exist.  We find the 17‑page VRSP written by Crawford to be ambiguous and non‑specific.  It provides that Employee could accept employment in one of two types of jobs from any one of several different employers which were not specified in the VRSP. it further provided that the plan would last for three months, from June 21, 1988 until September 21, 1988, that each of four parties (employee, trainer, insurer, counselor) had numerous responsibilities, and that the plan could be terminated "upon the failure of any party to meet their obligations." (June 14, 1988 VRSP at 16).


We find that neither the "insurer" nor the "trainer" signed the plan.  The "trainer" was never specified and in fact never existed.  We further find that Employee and Mr. Duboy, the vocational rehabilitation counselor, waived or terminated whatever plan may have existed when they agreed to allow Employee to job hunt on his own with no contact by Duboy with the new employer.  This “plan" was simply doomed from the start, and we conclude no valid V. plan ever existed.


The primary issue here is whether Employee is eligible for disability benefits for the requested period.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD.  In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D.  Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted) . In Vetter v. Alaska Workmen’s Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey V. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original).  The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing Any kind of work), or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal.  App. 3d 856, 868, 157 Cal.  Rptr. 355, 262 (Cal.  App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability.  Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


Based on a preponderance of evidence in the record, we find Employee was unable to drive a log truck from December 6, 1988 until January 18, 1989.  It is unclear whether Employee could have worked as a traffic and sales coordinator or a purchasing agent during this period.  Neither party presented evidence on this.  Nonetheless, Dr. Walters prescribed physical therapy four times a week for Employee during this period.  Further, Dr. Walters stated in his December 16, 1988 chart notes that "we have to get [Employee] well so that he can at least find some other employment" (than log truck driving). we conclude this supports a finding Employee was totally disabled from December 6, 1988 until January 18, 1989.  Defendants shall pay TTD benefits for this period.


We further find that a determination of eligibility for PPD is premature and Rot warranted at this time.  Employee is working

at the same job he performed when injured in 1987.  He indicated he s trying to "get in shape" to increase his work time.  However, his doctor has not placed him on any time restrictions.  We find this evidence indicates that Employee's condition is not medically stable, and at any rate, he has not proven a loss of earning capacity after January 18, 1989.


Finally, Employee requests attorney's fees under AS 23. 30. 145.  We find he retained an attorney who successfully prosecuted his claim.  Employee submitted an affidavit of fees and costs which Defendants did not dispute.  Accordingly, we award attorney's fees and costs as submitted.

ORDER
1. Defendants shall pay Employee temporary total disability benefits from December 6, 1988 until January 18, 1989.

2. Defendants shall pay Employee his attorney's fees and costs as submitted.


DATED Juneau, Alaska, this 30th day of March, 1989.

ALASKA WORKERS’ COMPENSATION BOARD

/s/ L.N. Lair
Lawson N. Lair, Designated Chairman

/s/ DwRichards
David W. Richards, Member

MT:LNL:fs:wjp

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided ir the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gary Young, employee/applicant; v. Silver Bay Logging, employer; and Alaska Timber Insurance Exchange, insurer/defendants; Case No. 713170; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, this 30th day of March, 1989.

Clerk

SNO

� By agreement, the claim was heard and decided by the Board Chairman's designated representative and a labor representative member.


� Gary Young v. Silver Bay Logging, AWCB No. 880192 (July 21, 1989).





� Defendants have appealed our decision.





� Crawford obtained one interview for Employee.





� Dr. Walters' October 11, 1988 chart note states Employee's job is absolutely driving him crazy."





� Employee initially requested a penalty under AS 23.30.155, but in his opening statement he withdrew this issue.





� Even if we found the plan valid, we would conclude that Employee fulfilled his general responsibilities in the plan by working at one of the two specified jobs for more than the required period.





� Defendants asserted Employee should be pursuing a workers' compensation claim in Oregon.  Employee countered that no new injury or aggravation occurred with his Oregon employers.  Under Alaska law wear and tear over time or a worsening of symptoms can be considered an aggravation for workers' compensation purposes. See Providence Washington Insurance Co. v. Bonner, 680 P.2d 96, 99 (Alaska 1984).  However, Defendants presented no evidence on this issue and did not timely raise it.  Therefore, we do not address this issue.





