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We heard this claim for temporary total disability (TTD) benefits, medical expenses and attorney's fees on February 24, 1989, in Anchorage, Alaska. The employee was not present but testified by telephone and as represented by attorney David A. Golter. The defendants were represented by attorney Mary-Ellen Zalewski. The record closed at the conclusion of the hearing.

MEDICAL HISTORY

It is undisputed that on February 27, 1986, while working as a security guard for the employer at Prudhoe Bay, Ballenger was struck on the head by a baggage room overhead door.  He was seen by a physician's assistant at the ARCO Medical Facility on March 2, 4, and 8, 1986 and then flown to Anchorage for further medical treatment because of an unresolving acute cervical strain. (R. Salager, PA, reports of 3/2/86, 3/4/86 and 3/8/86).


On April 1, 1986, the employee started seeing Bobby A. Lucas, D.C., complaining of headaches, stiff and painful neck, sleeping problems, back pain, nervousness, tension, irritability and a heavy head. (Dr. Lucas report of 4/l/S6) . Ballenger was treated by Dr. Lucas approximately 65 times between April 1, 1986 and April 1, 1988. (Dr.  Lucas reports dated 4/1/86; 5/1/86; 5/27/86; 7/1/86; 8/5/86; 9/1/86, 10/l/86; 11/1/86; 12/1/86; 1/1/87/; 2/1/87; /3/1/87; 6/1/87; 7/1/87; 9/1/87; 10/1/87; 11/1/87; 4/1/88).  Employee testified that the benefit of these treatments lasted between a couple of hours and a couple of days.


On May 7, 1986, Dr. Lucas referred the employee to Edward M. Voke, M.D., an orthopedic surgeon for a second opinion.  Upon examination, Dr. Voke found no neurologic deficits, a full range of motion of the cervical spine and shoulders, and diagnosed a cervical strain.  The doctor suggested physical therapy and an x‑ray of the employee's cervical spine when he returned for a follow up visit in three weeks. (Dr. Voke report dated 5/7/86).


The record reflects that Ballenger also was treated with electro stimulation by F.H. Worley, M.D., at the Pain Management Clinic in Wasilla, Alaska, on 31 occasions between June 26, 1986 and January 28, 1987. (Dr. Worley reports dated 7/10/86; 7/29/86; 8/13/86; 8/29/86; 9/19/86; 10/9/86; 10/29/86; 11/7/86; 11/19/86; 12/18/86; 1/28/87).  Dr. Worley released the employee for work on January 7, 1987, stating "Released to work as security officer ‑ May relieve w/baggage handling as capable." (Dr. Worley release statement dated 1/7/87).


At the defendants' request Ballenger was again examined by Dr. Voke on December 20, 1986. Dr. Voke again found that the employee had suffered from cervical strain, but this time a cervical herniated disc was ruled out.  In conclusion, Dr. Voke made the following suggestions:

1). He should have an MRI as far as his cervical spine is concerned, in order to rule out a herniated cervical disc.  I would also recommend that he have EMG evaluation of his upper extremities.  This could be done by Dr. Michael James and at the same time Dr. James could evaluate this gentleman.

2). His prognosis is unknown at this time.

3). There were no objective findings other than the decreased range of motion due to muscle stiffness as far as his neck and shoulders were concerned.

4). I do not feel he needs any further chiropractic care and as a matter of fact this gentleman states he has no intention of seeking further care along this line.

5). I agree with this gentleman that he should have a full medical work‑up, which has not occurred at this point.  He needs good plain films of the cervical spine as well as what I have mentioned above.

(Dr. Voke report dated 12/20/86).


Dr. Voke saw the employee again on February 4, 1987.  He reviewed five x‑ray views of the employee's cervical spine and found minimal degenerative change.  Dr. Voke was of the opinion that after a work hardening program, Ballenger would he able to return to work. (Dr. Voke report dated 2/10/87).


On March 5, 1987, Ballenger was seen by J. Michael James, M.D., specializing in rehabilitation medicine in Anchorage.  Upon examination and testing, Dr. James made the following findings:

DIRECTED EXAMINATION today reveals approximately 30% restriction in range of motion of the neck in forward flexion as well as lateral Spurling's sign is equivocal.

SENSATION is mildly decreased in the left lateral arm as well as radial and volar forearm and sparing of the hand.  Aside from that, there is normal sensation in the rest of the upper extremity as well as the right upper extremity.

STRENGTH appears minimally reduced in the left triceps but aside from that is relatively normal in both upper extremities.

DTR's reveal a hypoactive though symmetrical biceps, triceps and wrist extensor jerk,

Electromyography today of both upper extremities and related paraspinal musclulature reveals overt denervation in the C6‑C7 paraspinals bilaterally.  There is also some increased polyphasic potentials present in the left triceps.

Dr. James impression was "Possible midline C5‑6 or C6‑7 disc to account for this patient's symptoms and the EMG findings seen today." Dr. James ordered an MRI the following week (Dr. James report dated 3/5/87).

Employee was again seen by Dr. Voke on May 18, 1987, after

which the doctor remarked:

He is to return to Dr. James for PT and a TNS unit. He will not return to work, as he states he still has pain in his neck.  His MRI was normal.  It is hoped, then, with Dr. James' treatment that he can be returned to work shortly.  I would suggest that Dr. James see him regarding his ability to return to work on the North Slope as a security officer.


After seeing Ballenger on June 18, 1987, Dr. James noted: "The patient's EMG was repeated today. It again reveals focal denervation of the C6‑C7 cervical paraspinals.  Aside from some increased polyphasics in the triceps, this was unchanged from the study of March." Dr. James placed the employee on physical therapy with his office because he failed to respond to Dr. Worley's treatments. (Dr. James report dated 5/18/87) . When Dr. James again saw the employee on August 10, 1987, he remarked:

Mr. Ballenger in June was placed in physical therapy. He went once and then his compensation was discontinued.  He states he has been on a home therapy program with no change in his neck pain over a 6 week period of time.  The patient does have demonstrable EMG changes however.  His MR1 was read as negative.

(Dr. James report dated 6/18/87).


At Dr. James' request, Ballenger was seen by Louis L. Kralick, M.D., a neurological surgeon, on August 27, 1987.  After finding that the employee suffered from "chronic neck pain with focal cervical paraspinal denervation," Dr. Kralick stated:

Mr. Ballenger has no structural lesion at the C6‑7 interspace or neural foramina.  The most severe pain is in his suboccipital region midline and it certainly does not appear radicular in nature.  His EMG findings are probably on the basis of axial compression at the time of the injury and not associated with any spondylitic change in his cervical spine. I can think of no further treatment ‑recommendations that have not already been initiated and have told Mr. Ballenger that I believe his best course of action would be continued therapy directed at the neck along with the use of anti‑inflammatory medications.  Trigger point injections in the cervical musculature as well as trial of either Elavil or Desyrel are also considerations in dealing with his chronic pain situation.

(Dr. Kralick report dated 8/27/87).


In a report issued by Dr. James on September 1, 1987, the doctor observed:

The patient is in today stating they had tried the swimming and exercise program: This only exacerbated his symptoms.

I frankly told him that I doubt there is anything further that we can do for him and that what pain he has he will probably have to endure for at least the immediate future and with time they should gradually abate.  There is no surgical procedure nor is there other procedures which I think are warranted in treating his symptoms at this point.

His job description which was referred to me in this office was reviewed.  I believe that he could work as a security guard.  I doubt that he could return to his previous job as a baggage handler however.  I have told him we will contact his vocational counselor and the above will be stated to him also.

In a report dated October 1, 1987, Dr. James remarked:

The patient is in today stating that he can only swim for several days before incapacitating neck pain precludes continuing in that activity.

At this point I frankly told the patient that there is nothing else I believe that can help him.  He will have some degree of neck pain for the ill‑defined future.

The job description as a security officer was reviewed and I believe this fits within this patient's physical limitations.


After moving from Alaska to South Carolina in the summer of 1988, Ballenger saw Edward F. Downing, M.D., a neurologist in Savannah, Georgia on September 19, 1988. (Dr. Downing report dated 9/19/88). At that time, Dr. Downing took the employee's history and remarked:

He has continued to have left neck pain, left retroscapular pain, and arm pain down into the C6 distribution with some diminished sensation of the left thumb and index finger.  This has persisted with radiation of pain around into the pectoralis muscle on the left.  There has been no right‑sided complaint.  The pain is increased by any activity or straining at all.  This has been persistent and has been unrelieved by prolonged conservative measures including physical therapy.

(Id.).


Upon examination, the doctor noted the following abnormalities:

There is diminished left biceps reflex.  There is a left C6 hypalgesia.  There is mild weakness of the left biceps.  There is a positive cervical compression test to the left.  There is left paraspinal and trapezium muscle spasm and tenderness, and two small lipomas over the lower posterior cervical area.

(Id.).

Based on his findings, Dr. Downing diagnosed a probable left C5‑6 herniated cervical disc and suggested the employee undergo a myelogram (Id.).


On October 11, 1988, Glynn A. Bergeron, M.D., a radiologist, performed a myelogram and stated his impression as follows: "Minimal degenerative changes at C5‑6 consisting of posterior osteophytes with mild neural foramine encroachment bilaterally.  There are no significant findings however identified on the cervical myelogram as outlined above."


On October 13, 1988, Dr. Downing wrote to the defendants' claims adjuster and stated: "This letter is written regarding Thomas Ballenger who as you know was admitted to Memorial Medical Center, Savannah, GA on 10‑11‑88 for a cervical myelogram.  This test showed a left C5‑6 herniated cervical disc and I have recommended to Mr. Ballenger his need for surgery, an anterior cervical discectomy."


The final medical evaluation of the employee's condition was made by W.N. Wessinger, M.D., and orthopedic surgeon of Savannah, Georgia on December 7, 1988.  In his report Dr. Wessinger stated;

I have reviewed the myelogram that was done by Dr. Downing at MMC.  This myelogram was interpreted by the radiologist as showing some degenerative change at C5/6 with some posterior osteophytes and mild neuroforaminal encroachment bilaterally at C5/6.  They did not feel there were any significant findings on the cervical myelogram; however, if one closely looks at it, the nerve root sleeve at C5/6 does not completely fill out.  The little semi‑miniscus type appearance of the metrizamide is present only on the inferior side of the nerve root at this one level bilaterally, In other words, there is a superior osteophyte indenting this nerve root sleeve ever so slightly.  Interestingly, it is more present on the right side than the left side to my viewing.

DIAGNOSIS:

1) Localized cervical spondylosis, C5/6, with radicular pain to the left side. 2) Probable element of cervical myofascial strain involved also.

DISCUSSION: My feeling is that this patient does not have a herniated cervical disk as such, but actually just has some hypertrophic osteophyte there at C5/6.  This is consistent with his pain pattern.  One can theorize that in the acute injury, the nerve root may have been contused by the force of the compression of the door hitting his head, and the degenerative condition there at C5/6 was either initiated or aggravated.

It is my opinion that due to the more than 2‑year history of pain unrelieved by conservative measures, and with this objective evidence, that it is reasonable for this man to have an anterior cervical diskectomy and fusion at that level.  Basically, he needs a foraminotomy there.  Of course, there is not guarantee of success.  This man has had a several‑year period of unemployment and disability which is a poor prognostic factor; however, I do think the surgery ‑ or surgery of some type ‑ at this level is appropriate, and I am recommending him back to the care of Dr. Downing.

VOCATIONAL REHABILITATION BACKGROUND

On August 4, 1986, Duane Mayes, a rehabilitation counselor for Northern Rehabilitation Services (NRS) , had his initial interview with Ballenger. (Mayes report dated 8/9/86).


In his status report of September 27, 1986, Mayes stated that he had contacted the employer it was willing to work with the employee to get him back to work for them in a sedentary light-duty capacity as soon as possible.


On October 13, 1986, Don Helper, a rehabilitation counselor for NRS, assumed the management of the employee's case.  In his status report of October 31, 1986, he noted that he had contacted James Thompson of Wackenhut and Thompson reaffirmed the company's interest in working with Helper to return Ballenger to work on a part‑time basis.  On November 3, 1986, Helper met with Ballenger.  Helper told Ballenger that he had not been consistent in following through with appointments with Dr. Lucas and the recommended physical therapy. (Helper status report dated 12/5/86).  On November 11, 1986, Helper met with Dr. Lucas and the employee to discuss the employee's trial work release to the security guard position which was to start in approximately three weeks. (Id,).  Helper also noted that the employee was to begin swimming for an exercise program. (Id.).


By March 2, 1987, Helper had contacted Dr. Voke on several occasions and was informed that Ballenger should be able to return to work as a security guard.  Also by this time Helper had worked with the employer to find the employee a job as a security guard working six hours a day, three or four days a week. However, Ballenger told Helper that he could not work until he completed further diagnostic testing. (Helper status report dated 3/2/87).


A status report issued by Helper on April 13, 1987, indicates that because the employee had to be out of town much of the time since the last report, very little had been accomplished.


As of April 27, 1987, Helper had put together a Vocational Rehabilitation Service Plan (VRSP) to return the employee to work as a security guard, in a modified position, with the employer.


Helper next received Dr. Voke's approval of the VRSP and his work release for Ballenger (along with Dr. Worley's release of January 7, 1987).  By May 8, 1987, Helper had proposed the VRSP to the employee. According to Helper, Ballenger refused to sign the VRSP, stating that first he needed to meet with Dr. Voke to discuss the test results and the return to work plan. (Helper status report dated 5/8/87).  Helper further remarked:

Dr. James indicated diagnostic testing did indicate nerve damage, however, Mr. Ballenger is not an operable candidate.  Dr. James does not feel much can be done for Mr. Ballenger medically, and he feels Mr. Ballenger will have to learn to live with his medical condition as is.  Dr. James approved the job analysis for the security guard position, which was consistent with the rehabilitation plan drafted by NRS.  Dr, James stated that he would not recommend Mr. Ballenger's return to his former position on the North Slope as a baggage handler as it would only aggravate his existing neck condition.

(Id.).


By December 30, 1987, Helper and Thompson concluded that Ballenger could work as a parking meter reader on a part‑time basis and as a hospital prisoner guard.  These jobs were then offered by the employer to the employee. (Helper status report dated 12/30/87).  Helper also reported that for weeks after advising the employee of these jobs opportunities, he failed to report to work.  Employee stated he was unable to work because he was having an adverse reaction to medication. (Id.).


On February 1, 1988, Helper met with Janice Kastella, M.D. and neurologist
, to review Ballenger's medical status, prognosis, diagnosis and appropriateness of returning to work. (Helper status report dated 2/19/88). He was told that there was no reason the employee could not return to work as a security guard as suggested. (Id.). On February 18, 1988, however, Helper was notified by Dr. Kastella's office that because Ballenger stated that he could not handle any part or phase of security guard work, he would be off work indefinitely. (id.). After discussing the matter with Helper personally, Dr. Kastella stated that notwithstanding Ballenger's pain and discomfort, he was able to return to work as a security guard or expeditor. (id.).


In his last regular status report issued on March 7, 1988, Helper remarked that he and Thompson tried on numerous occasions to get the employee to start working checking parking meters but was unsuccessful. (Helper status report dated 3/7/88).  By October 12, 1988, Helper was advised that in approximately May 1988, Ballenger had moved to South Carolina where he continued to receive medical treatment for his cervical injury. (Helper on‑hold status report dated 10/12/88).


James Thompson, the employer's director of administration and resources, testified at the hearing that he worked closely with Helper between October 1987 and March 1988 to get Ballenger back to work as either a part‑time parking meter checker or as a guard of hospital prisoners.  Thompson reported that because the employee's guard license had expired, the employer sent him to 16 hours of class so that it could be renewed. According to the witness, this license was received by the employer on November 3, 1987.  Thompson said he and Helper encouraged the employee to return to work from November 1987 through February 1988, but he informed them that he could not do the work because his medication caused dizziness and needed to be adjusted.  Thompson concluded by saying that the meetings he had with Ballenger during the rehabilitation process and the 16 hours of classes he was with the employee in connection with the renewal of his guard license, he never saw the employee show any signs of pain or discomfort.

Ballenger's Testimony

Ballenger testified at the hearing that while he was once a strong, active man who loved to fish and hunt, he has been relegated by his painful neck condition to spend most of his time in bed or resting in a chair.  He stated that he suffers from a painful knot in his neck the size of an egg, pain between his shoulder blades, pain in his shoulder and a numbness in his face.  The employee reported that he had to move to South Carolina to stay with his parents in July 1988 because he lost his home as a result of his compensation benefits terminating.  Ballenger testified that he has never been able to exercise or do physical therapy because it increased his neck pain to the point he could not stand it.  In conclusion, the employee stated that the job he had with the employer fit him perfectly.  The staggered work weeks permitted him to fish and hunt as he liked, Because of this, he would like to return to work as a security guard if his neck problems could be resolved by the surgery which has been recommended to him.

Linda Hice's Testimony

Linda Hice, the employee's sister, testified at the hearing that before his injury, the employee was a very active man who enjoyed fishing, hunting, walking and other physical activities.  She stated that since then, however, he has not been able to do much more than feed and cloth himself and lay around in pain.  Hice explained that because of Ballenger's pain, she needs to check on him nearly every day.  She also reported that her brother had a lump on the back of his neck the size of an egg and sometimes sees tears coming from his eyes because of the pain.  Finally, the witness related that her brother, who is now in his fifties, worked steady and hard all of his life until the accident.

Dr. James' Testimony

At his deposition taken on February 20, 1989, Dr. James testified that he saw the employee on various occasions between March 5, 1987 and October 5, 1987 when he released him for work. (Dr. James' dep. at 6 and 11).  He said that when the overhead door struck the employee on the head, it contused the C7 nerve roots but did not cause a surgical lesion. (id. at 8‑9).  Dr. James explained that because Ballenger's pain was the result of damaged nerves and not a herniated disc, surgery would not be beneficial. (Id. at 8‑9, 11, 14, 23, 24, 26, 33 and 35). He does not believe that it helps to operate on people with contused nerves (Id. at 21).  The doctor stated that when his 1987 findings are compared with the findings of Drs. Downing and Wessinger in September and December 1988, it appears that the employee's; condition actually improved as demonstrated by his increase in motion, sensation and strength. (Id. at 13‑14) When asked if the surgery suggested by Drs, Downing and Wessinger could be of any benefit, the doctor responded:

One can say, well, perhaps it will relieve his pain.  The probability of that occurring without a clear lesion, you know, it's a mild degenerative disk disease, and they're describing some foraminal encroachment. I haven't seen the films, but if that's all you have and you're operating for two‑year‑old neck pain and the degree of incapacity this gentlemen apparently ascribes to himself, the probability of a good result is pretty slim.

(Id. at 14‑15). 
However, on cross examination, Dr. James stated that he did not believe surgery would eliminate Ballenger's pain. (Id. at 38). When the doctor was asked his recommendation for further treatment, he said; "None. He ought to have some analgesia, some over‑the‑counter analgesia.  He ought to do his exercises and he ought to swim; I think he ought to go back to work." (Id. at 16).  Dr. James also acknowledged that after a nerve is bruised, residual pain may result that could last indefinitely. (Id. at 25).  Finally, the doctor reported that there is no objective way of measuring pain. (Id.).

Compensation Background
The defendants accepted Ballenger's claim and paid TTD benefits and medical expenses from March 9, 19S6 until March 15, 1988, when they controverted his claim because he was released for work and for failure to cooperate with vocational rehabilitation, (Compensation Report and Controversion Notice dated 3/11/88). No evidence was submitted which indicated that any past medical expenses needed to he paid.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The first question we must determine is whether Ballenger was disabled and, therefore, eligible for TTD benefits between March 15, 1988, when his benefits were controverted and September 19, 1988, when he sought treatment from Dr. Downing.  For the reasons set forth below, we conclude that the employee is not entitled to such benefits during that time period.


First, we find that Ballenger was not disabled during the period in question.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). At the time of the employee's injury, the Act provided for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185
, but did not define TTD.  In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (Quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition as far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted) In Vetter v. Alaska Workments Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated, "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original).  The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work) , or partial (capable of performing some kind of work). " Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal.  App.3d 856, 868, 157 Cal, Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of providing loss of earning capacity, at least in the area of permanent partial disability, on the employee.  Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


Whether or not the employee is entitled to a presumption of the nature and extent of disability (AS 23.30,120(a)(1)), we find a preponderance of the evidence that he was not disabled between March 15, 1988 and September 19, 1988.  This finding is based on the following facts: 1) as early as May 7, 1986, Dr. Voke found no neurologic deficits and a full range of motion of the cervical spins and shoulders and diagnosed only cervical strain; 2) after treating Ballenger since June 26, 1986, Dr. Worley released him for security guard work on January 7, 1987; 3) by December 20, 1986, Dr. Voke ruled out a herniated disc; 4) on February 4, 1987, Dr. Voke was of the opinion that after a work hardening program, the employee would be able to return to work; 5) Dr. Voke noted that Ballenger's MRI was normal and he should have been able to return to work shortly; 6) Dr. Kralick examined Ballenger on August 27, 1987 and stated that no further treatment was necessary, 7) Dr. James told the employee on September 1 and October 1, 1987, that there was nothing that could be done for his neck condition and he was capable of working as a security guard; 8) on October 5, 1987, Dr. Dr. James released the employee for work; and 9) no medical evidence was submitted which even suggests that Ballenger was disabled during the period of time in question.


A second basis for denying Ballenger's claim for TTD benefits between March 15, 1988 and September 19, 1988, is that he failed to cooperate with the defendants' vocational rehabilitation efforts. An employee must minimize the disability and if he fails to do so, he is not entitled to compensation benefits. Phillips Petroleum Co., 17 Alaska 658; See Vetter, 524 P.2d 264. In this case, the medical records reflect that Ballenger failed to carry out suggestions to exercise, or otherwise participate in a physical therapy program. Even though Dr. Voke found as early as May 7, 1986 that the employee had a full range of motion of his cervical spine and shoulders and suggested physical therapy, there is no evidence that Ballenger ever took the doctor's advise.  Also there is no record that the employee ever tried a work hardening program after Dr. Voke recommended it in February 1987.  Dr. James noted in August 1987 that while Ballenger was placed in physical therapy in June 1987, he discontinued the program after trying it only one time.


Not only did Ballenger fail to follow the medical advice with regard to physical therapy during this period, but he also failed to cooperate with vocational rehabilitation efforts offered by Helper and especially Thompson on the employer's behalf.  The record is clear that the employer made special efforts to keep Ballenger as an employee during this period, provide him with classroom work to regain his guard license and to modify its work schedules to accommodate his disability.  The record reflects, however, that notwithstanding the employer's commendable efforts in this regard, Ballenger said one thing and did something else.  He would tell Helper and Thompson that he wanted to return to work as soon as possible and then not make himself available when tailored‑made work was offered to him, and when scheduling information was requested of him he failed to make timely responses.  Based on these facts, we find that Ballenger failed to cooperate with the defendants efforts with regard to vocational rehabilitation and, accordingly, his claim for TTD benefits during the period in question must also be denied on that basis.


The next question is whether Ballenger is entitled to TTD benefits from September 19, 1988 until present and continuing until the surgery, if any.  The employee has sought out new treating physicians, in Drs. Downing and Wessinger, to try and find an answer to his problems, and a myelogram and examinations have been performed.  We find that it is appropriate that Ballenger receive TTD benefits beginning September 19, 1988, when he again cooperated in medical care.


The third issue to be considered is whether the employee is entitled to further medical benefits to cover the surgery, an anterior cervical discetomy, suggested by Drs. Downing and Wessinger in October and December 1988, respectively.

AS 23.30.095 (a) provides, in pertinent part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital services, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee . . . The board may authorize continued treatment or care or both as the process of recovery may require.


We find Drs. Downing and Wessinger, who are now treating the employee, made the most recent tests, diagnosis and prognosis, and sincerely believe that the proposed surgery might be beneficial to Ballenger.  He desires such surgery.  We find that surgery is reasonable and necessary for the process of recovery.  However, because Ballenger has failed to cooperate with those trying to help him in the past, we direct him to have the surgery as soon as possible and to supply the defendants, at least monthly, with all medical records regarding the surgery which show not only the employee's present condition but the prognosis and the projected time for recovery.


Since we have authorized the anterior cervical discetomy, we also authorize TTD benefits if the employee is disabled from that surgery.


The final question raised is whether Ballenger is entitled to actual attorney's fees and, if so, in what amount.  Since the exact amount claimed by the employee's attorney was not known at the time of hearing, we cannot make a determination at this time.  Since Ballenger's attorney filed his affidavit of attorney's fees on March 17, 1989, the defendants have 20 days or until April 11, 1989, (8 AAC 45.050(c)) to respond to the fees request and the employee will have seven days or until April 20, 1989, (8 AAC 45.050(d)) to reply.  The record will close on April 20, 1989.

ORDER
1. The employee's claim for TTD benefits between March 15, 1988 and September 19, 1988 is denied and dismissed.

2. The defendants shall pay the employee TTD benefits from September 20, 1988 until he has recovered from his surgery in accordance with this decision.

3. The defendants shall pay for the employee's anterior cervical discetomy and associated medical expenses in accordance with AS 23.230.095(a) and this decision.

4. The employee's claim for attorney's fees is not decided at this time in accordance with this decision.


Dated at Anchorage, Alaska, this 31st day of March 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

/s/ D.F. Smith
Darrell F. Smith, Member

REM/jpc

Of compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court,

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office o the Board, and unless proceedings to appeal it are instituted, I becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Thomas E. Ballenger, employee/applicant, v. Wackenhut of Alaska, employer and Home Insurance Co., insurer/defendants; Case No. 603915; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of March 1989.

Clerk

SNO

� Interestingly, no physician's reports were filed with us by Dr. Kastella.





� AS 23.30.185 was amended effective July 1, 1988 to provide that TTD benefits may not be paid after the date of medical stability.  "Medical stability" is defined in AS 23.30.265(21). These amendments do not apply to the employee's claim.








