ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

EUGENE VIGESAA,
)


Employee,
)


Petitioner,
)
DECISION AND ORDER



)
AWCB Case No. 805162


v.
)
AWCB Decision No. 89-0078



)

LOURIE CONTRACTING,
)
Filed with AWCB Fairbanks



)
March 31, 1989


Employer,
)



)


and
)



)

PROVIDENCE WASHINGTON INS.,
)

GROUP,

)



)


Insurer,
)


Respondents.
)



)


We heard this petition for a modification of our decision in Vigesaa v. Lourie Contracting, AWCB No. 88‑0246 (September 20, 1988) in Fairbanks, Alaska on March 28, 1989.  Attorney Michael Stepovich and paralegal Peter Stepovich represented the petitioning employee, and attorney Michael McConahy represented the responding employer and insurer.  The record closed at the conclusion of the hearing.

ISSUE

Shall we modify our decision in the case pursuant to AS 23.30.130(a) in order to award the employee a higher compensation rate, attorney's fees and legal costs?

CASE HISTORY AND SUMMARY OF THE EVIDENCE
1.
The employee injured his back while running a jackhammer as a temporary laborer for the employer, a temporary subcontractor, on March 11, 1988 . He received temporary total disability (TTD) benefits at the minimum rate of $110.00 per week, calculated under AS 23.30.220(a)(1) as it then existed, based on the earnings of $1,270.00 for 1986 and $7,011.00 for 1987 that he reported to the employer's insurance company. (There is some discrepancy between these and the earnings reported on his returns filed with the Internal Revenue Service).

2.
The employee filed an Application for Adjustment of Claim requesting an increase in his compensation rate under AS 23.30.220(a)(2). In the September 6, 1988 hearing on his Application he claimed to have earned an unspecified amount of additional income (as well as rental income) during those years which he did not report to the Internal Revenue Service, that he was out of state several months due to deaths in his family, and that his economic opportunities were about to dramatically improve at the time of his accident.  As evidence of his increased opportunities he offered his own testimony concerning his work expectations and testimony from employees of several businesses concerning work for which the employee could have been hired in 1988 , but for his injury.

3.
In our September 20, 1988 decision on this case we found no substantial difference between the hourly wage earned by the employee at the time of his injury and the hourly wages reflected in his work history, and we found the evidence that his pattern of work was about to change to be speculative.  We concluded that the employee's benefits had been properly calculated under AS 23.30.220(a)(1).

4.
The employee appealed our decision to Superior Court an October 10 , 1988 (case No. 4FA‑ 88‑1849 Civ.), alleging that our decision was not based on substantial evidence and was contrary to law.

5.
On January 5, 1989 the Court issued a Notice of Dismissal of Appeal because the employee f ailed to file a brief of law as required by the Court.  On the same day in response to this Notice the employee filed a Motion for Late Filing and Motion for Stay of Appeal in order to petition us for a modification.  The employer filed Oppositions to both motions.  On January 20, 1989 the Court issued a 60‑day stay while the employee petitioned us for modification.

6.
On January 24, 1989 the employee filed a Petition for Modification with us alleging we made mistakes of fact in our first decision, and requesting that we modify that decision pursuant to 8 AAC 45.150.

7.
The employee also submitted a memorandum of law on January 24, 1989 and a few sheets of supplementary documentation on January 25, 1989.  He essentially reiterated the evidence and argument detailed in the "Summary of the Evidence" section of our September 20, 1988 decision, and we incorporate that section here by reference.

8.
In the employee's January 24, 1989 memorandum he emphasized two points: one, that the employee would have begun work with Aoki following the completion of his work with the employer; and two, that a position with Murray International in New England would have been available to the employee whenever he would elect to take it.

9.
The employee failed to provide copies of the supplementary documentation to the employer despite its request until March 3, 1989.  The employer filed its Opposition on March 10, 1989 pursuant to 8 AAC 45.050.

10.
On or about March 2, 1989 the employee informally requested a hearing to be set, but filed no Affidavit of Readiness for hearing per 8 AAC 45.070(b), and no notice of hearing was sent out.  The employee did not secure the employers' waiver of notice as required at 8 AAC 45.060(e) by March 14, 1989, our final hearing date before the termination of the Superior Court's stay.

11.
The order staying the Superior Court's proceedings terminated on March 21, 1989, but the court granted the employee yet another stay on that day until April 26, 1988.

12.
We heard the employee's request for modification on March 28, 1989.  Although he wished to submit evidence from a new witness, we refused evidence and testimony except from witnesses who testified at the first hearing, and their testimony was to be limited to clarifying mistakes of fact alleged in the petition for modification's memorandum.

13.
The new witness that the employee attempted to introduce was Richard Scruggs, who had been a supervisor for Aoki at the time of the employee's injury.  The employee's attorney represented that he had intended to have Mr. Scruggs testify at the first hearing concerning the likelihood of the employee's hiring by Aoki and the permanence of that employment, but that at the time of the hearing Mr. Scruggs was himself no longer working for Aoki, but was mining in Chicken, Alaska.  Additionally Aoki was no longer working on the project, The employee decided to proceed with the first hearing without Mr. Scruggs' testimony rather than request a continuance or prepare a deposition pursuant to 8 AAC 45.074(a)(1).

14.
Gerry Walker, who claimed to be a former foreman with Murray International in New England, but now laid off since November 1988 from work w I t h another company, testified for a second time concerning his willingness to have hired the employee in the spring of 1988 for Murray International.  In the second hearing he added that Murray International would have had work for the employee in the fall of 1988 if the employee had been able to work.  In the first hearing the employee testified that he could have worked in New England and have flown back and forth to spend time with his family in Fairbanks, but that he preferred to take local work.  In the second hearing he simply testified that he would go anywhere for work.

15.
In the second hearing the employee testified that he was certain that he would have been hired by Aoki following the short‑term work with the employer, based on what Mr. Scruggs told him. Nevertheless, in the first hearing the employee had testified concerning his efforts to secure other positions should he have failed to be hired with Aoki upon the completion of his work with the employer (September 6, 1988 Hearing Transcript p. 43 and 44).

17. 
Although much testimony in the hearing wandered into subjects other than the specific mistakes of fact alleged by the employee (especially into a recitation of perceived job opportunities), for purposes of this decision, we will consider only the evidence offered by the original witnesses attempting to clarify those alleged mistakes.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
In a case involving an appeal of a workers' compensation decision the Alaska Supreme Court in Fishback & Moore of Alaska Inc.. v. Lynn, 407 P. 2d 174, 177 (Alaska 1965) stated:

It is the general rule that when an order of an administrative agency is appealed to a court, the agency's power and authority in relation to the matter is suspended as to questions raised by the appeal , The rule is based on common sense.  If a court has appellate jurisdiction over a decision of an administrative body, it would not be consistent with the full exercise of that jurisdiction to permit the administrative body also to exercise jurisdiction which would conflict with that exercised by the court.  The court' s jurisdiction over the subject matter of an appeal must be complete and not subject to being interfered with or frustrated by concurrent action by the administrative body. (Citations omitted).


The clarification or modification of our decision requested in the employee's petition would bear on an issue now on appeal to the Superior Court.  Nevertheless, the Court has stayed its proceedings specifically to allow the employee to petition us for modification.  Our consideration of this matter will neither frustrate nor interfere with actions of the Court.  Accordingly we will take jurisdiction over this petition.


Our authority to review and modify a matter is contained in AS 23.30.130 and 8 AAC 

45.150.


AS 23.30.130(a) provides in pertinent part:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions . . . . or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation , whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30 .110 . In accordance with AS 23.39.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or awards compensation. (Emphasis added).


8 AAC 45.150(f) states:

In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition . The board, in its discretion, will decide whether to examine previously submitted evidence.

The Alaska Supreme Court has addressed the scope of our authority in a modification 

proceeding.  See Interior Paint Company v. Rodgers, 522 P.2 d 164 (Alaska 1974 In Rodgers        the Court incorporated the language employed by the United States Supreme Court in O'.Keeffe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256 (1971), when interpreting an analogous provision in the Longshoremen's and Harborworker's Act.  The Alaska Supreme Court stated in Rodgers, at 168:

The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact, whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted. (Emphasis added).


It is clear that the Board has broad discretion in deciding whether to grant review.


The Supreme Court held in Rodgers, id.:

We find that an examination of all previous evidence is not mandatory whenever there is an allegation of mistake in determination of fact under AS 23.30.130(a). A requirement for automatic full review would be particularly susceptible to abuse:

the concept of "mistake" requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back‑ door route to retrying a case because one party thinks he can make a better  showing on the second attempt. 3 Larson, The Law of Workmens' Compensation §81.52, at 522 P.2d at 169 (quoting 354.8 (1971))

(Emphasis added).


Although we may review a compensation case , it is an altogether different matter to hold that we should allow parties to retry their cases every time an action is instituted under AS 23.30.130(a). Such a requirement would rob us of the discretion so emphatically upheld in O'Keeffe, supra, and would clearly lead to abuse.


Nevertheless, in the interest of justice, we reviewed our original decision and order, the pleadings and memoranda submitted by the parties, the complete record submitted by the parties for our first decision, and the additional evidence relevant to our alleged mistakes.  The employee's memoranda and the relevant testimony from the second hearing for the most part simply reiterates evidence and argument presented for the first decision. The only additional, relevant evidence is that Mr. Walker testified that employment with Murray International was available more than once.


The other point emphasized in the memorandum and argument was the employee's hope to secure a position with Aoki after the completion of his work with the employer.  The employee testified to this plan, as well as several others, in the first hearing; and we considered that testimony from the employee in our first decision . In the second hearing the employee emphasized his certainty of continuing work with Aoki.  Unfortunately this illustrates all too well a recurrent problem in hearings on requests for modification: the temptation to retool testimony to dovetail with the Board's original decision and order.  Considering the inconsistencies in the employee's testimony, we cannot find him credible.  AS 23.30.122.


The applicable statute concerning a request for a compensation rate adjustment, AS 23.30.220, read at the time of the injury, in the pertinent part, as follows:

Determination of spendable weekly wage. a The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


The Alaska Supreme Court decided several cases that give guidance on when it is proper to use subsection I instead of subsection (2) and vice versa.  These cases interpreted §220 as it existed before the 1983 amendment that resulted in the statute's wording quoted above . Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the post‑1983 statute.
 See e.g., Bufton v. Conam Alaska, AWCB No. 87016 (July24, 1987) See also Phillips v. Nabors Alaska Drilling,  740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA‑OMS , Inc . , 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson.  In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial.  The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability.  Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser.  The Gronroos court noted that "(I)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted.  See also Brunke v. Rogers and Babler, 714 P.2d 7 9 5 (Alaska 1986 By focusing on the likelihood that wages being earned at the time of injury that wages being earned at the time of injury will continue into the period of disability, the board it, in effect, deciding whether the wages at the time of injury “fairly” reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 850335 (November 27, 1985) we found the Johnson, Deuser, and Gronroos holdings meld into the following analytical framework.  First, we must compare the employee’s historical wages as calculated under subsection 220(a) (1) with his wages at the time of injury as reflected by his actual earnings at that time.  Second, we must determine whether the difference, if any, between these two wage figures is substantial.  Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability.  Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


The fact that the employee may have had more than one opportunity to accept a job in New England is not critical to our analysis.  What is critical is the employee's original testimony that he preferred to attempt to continue his work in the local market, which he clearly understood to be somewhat short in opportunity and high in competition.  Unfortunately, the employee's hope to find a permanent, steady, high‑paying position with Aoki (or any of the other rather unstable local employers mentioned in the record) is simply too speculative to persuade us that the employee's future pattern of work would be substantially different from that of the years preceding and continuing up to his injury.


Considering the employee's work history and the local economy as reflected in the record, we cannot find that there would be a substantial change in his work or wages following his injury.  We conclude that the employee's compensation rate was properly calculated by the employer under AS 23.30.220(a)(1). As the employee has failed to prevail on his claim, we award No attorney's fees or costs under AS 23.30.145 . We affirm our decision of September 20, 1988.

ORDER

The employee's Petition to Modify our September 20, 1988 decision is denied and dismissed.


DATED at Fairbanks, Alaska, this 21st day of March, 1989. 

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Eugene Vigesaa, employee/applicant; v. Lourie Contracting, employer; and Providence Washington Ins. Group, insurer/defendants; Case No. 805162; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 21st day of March, 1989.

Marci Lynch, Clerk

SNO

� The wording of pre�1983 subsection 220 and post�1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar.  Pre�1983 subsection 220(2) and post�1983 subsection 220(a)(1) are both premised on the worker's historical earnings.  Likewise, pre�1983 subsection 220(3) and post�1983 subsection 220(a)(2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage�loss. This section of the statute was substantially amended once again in 1988.








