ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

GARY E. MOSS,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 507375



)
AWCB Decision No. 89-0083


v.
)



)
Filed with AWCB Anchorage

SKOGLUND/NATKIN,
)
April 7, 1989



)


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


Defendants.
)



)


We originally heard this claim in Anchorage, Alaska on September 29, 1988.  Attorney Chancy Croft represented the employee who also attended the hearing.  Attorney Elise Rose represented the employer and its insurer.  The record remained open at the end of the hearing, at the employee's request, due to the unexpected unavailability of employee witness Manuel Reyes, D.C. Because the record remained open for purposes of obtaining Dr. Reyes' deposition, we also permitted the employer to augment the record.  The deposition transcript of James E. Schultz, M.D., and a medical panel report, both unavailable at the time of hearing, were admitted as agreed at hearing.  The record closed on March 8, 1989.


The employee injured his back when he tripped over an unseen board while entering his work site on April 16, 1985.  The insurer paid him temporary total disability compensation for the period from April 17, 1985 through June 17, 1986.  The insurer controverted further compensation on June 24, 1986 claiming the employee's injury had resolved and caused no further disability.  The employee now seeks temporary total disability compensation from June 18, 1986 to date, medical benefits, attorney's fees and interest.

ISSUES
1. Entitlement to temporary total disability compensation from June 18, 1986 to date.

2. Impact of the employee's non‑compensable heart condition on any entitlement to receive temporary total disability compensation from June 18, 1986 to date.

SUMMARY OF EVIDENCE

The employee and Richard Pantera, M.D, testified at hearing.  The hearing record also included deposition of the employee and James P. Schultz, M.D. dated July 28, 1988 and September 27, 1988 respectively. We also relied upon medical records in the employee's claim file including the report of a medical panel which examined him on September 28, 1988.


Medical reports indicated the employee first sought treatment from M. Koch, M.D. on April 16, 1985.  Dr. Koch diagnosed acute T4 syndrome and low spine sprain. lie estimated expected disability of four to seven days.  L.E. Quenemden, M.D. saw the employee on April 18, 1985.  He prescribed rest and muscle relaxants and estimated disability of four to seven days.  The employee then sought treatment from Bobby A. Lucas, D.C. He diagnosed moderate to severe cervical and thoracic spine torticollis abnormal bending due to muscle contraction) and moderate strain and sprain of the lumbar spine.  On April 22, 1985 he estimated disability of eight to fourteen days.


The employee's cardiologist referred him to orthopedic surgeon Declan Nolan, M.D. Dr. Nolan's June 11, 1985 report noted mild muscle spasms, 80% range of motion, and mild pain.  He diagnosed spinal facet syndrome.  He stated that he did not expect “any permanent difficulties."


The employee received additional treatment from Dr. Lacas until moving to California in late 1985. He began treating with Joan Baum, D.C. in her December 1, 1985 report Dr. Baum diagnosed cervical, thoracic, and lumbar strains and sprains.


Dr. Pantera testified he is a board‑certified neurologist and fellow of the American Academy of Disability Evaluating Physicians.  He examined the employee once in March 1988 and once in September 1988.  He rendered a report of examination dated March 23, 1988.  He had not reviewed the employee's past medical records, x‑rays, or medical records relating to the employee's heart condition.


Dr. Pantera diagnosed myofascial pain syndrome involving back muscles wrenched during the 1985 fall.  Myofascial syndrome results from wrenching or tearing muscles which creates trigger points.  Those points cause pain at their sites and refer pain to other places.  He recommended the employee continue treatment consisting of cooling and stretching the muscles and undertake a muscle strengthening program of weight lifting.  Dr. Pantera's examination of the employee revealed normal gait, normal reflexes, normal ranges of motion of the cervical and lumbar spine and no muscle atrophy.  He was aware of normal x‑rays and MRI results.  None of those findings caused him to doubt the accuracy of his myofascial pain syndrome diagnosis.  He did state, though, that chiropractic treatment wasn't effective for myofascial pain syndrome.


The employee testified at hearing that in 1985 he was a welder and sheet metal worker.  At the time of his fall he experienced pain in his mid and low back.  He now suffers from tightness around his ribs and mid‑back, low‑back pain when sitting, neck stiffness, headache, left leg tingling and thigh pain since he moved to California in late 1985.  His primary physicians in California for his back condition were chiropractors Joan Baum, D.C., in El Cajon, California and, since November 1987, Dr. Reves in Visalia, California.


He testified in his deposition that he still rides a 700‑pound Harley‑Davidson motorcycle. (Moss Dep. at 16).  In 1988 he traveled by motorcycle from California to Akron, Ohio and back in ten days. (Id. at 12). He also rides the motorcycle on weekend trips taking 2‑3 hours each way. (Id. at 19) . However, he can only ride about a hour before needing to rest for 30‑45 minutes due to back pain. (Id. at 25).


He also testified he receives a social security disability pension based on his heart condition. (Id. at 70).  He stated his back condition keeps him from working as a sheet metal worker.  His heart condition, though, keeps him from doing any work at all. (Id. at 72).


Dr. Schultz testified in his September 27, 1988 deposition that he is an orthopedic surgeon. (Schultz Dep. at 4) . He examined the employee in May 1986 at the employer's request and prepared a report dated may 20, 1986. (Id. at 6).  The employee complained of diffuse back pain in the thoracic spine.  On examination, Dr. Schultz found the employee had few, if any, objective signs.  Ranges of motion were full, there were no neurological deficits, and all orthopedic tests were normal. (Id. at 7).


X‑rays indicated a normal spine with well preserved disc spaces.  The employee had no spondylclvsis or spondylclisthesis.  Dr. Schultz diagnosed a resolved, upper lumbar strain. (Id. at 8).  He concluded the employee had no permanent impairment ‑resulting from the April 1985 incident. (Id. at 9).


Dr. Schultz stated myofascial syndrome is a recognized and accepted medical condition. (Id. at 16). However, to a reasonable degree of medical certainty, the employee did not have myofascial syndrome at the time of his examination. (Id. at 12).


At the employer's request, a medical panel examined the employee on September 28, 1988.  The panel report, dated December 8, 1988, was signed by Kenneth Pervier, M.D., William Mayer, M.D., and Michael Newman, M.D. in his portion of the report Dr. Pervier, a neurologist, indicated he had reviewed the employee's medical records and x‑rays.  He noted the employee exhibited no evidence of pain during examination.  He found no tight muscle bands in the employee's back and no trigger points.  However, he noted the employee complained of pain over a diffuse area of the back during exam.  He remarked that while the employee indicated pain during straight leg raising at a 60 degree angle, the employee sat on the examination table with both legs at a 90 degree angle without complaint.


Dr.  Newman, an orthopedic surgeon, reviewed the employees MRI test results. It indicated bulging intervertebral discs at L3‑4, L4‑5, and T‑5‑51 levels with no evidence of herniation or stenosis.  He noted the employee had full range of motion of the cervical and lumbar spine.  The employee reported tenderness on percussion of the lumbar spine but none in the neck.


The panel concluded the employee had no disability and could return to work without restrictions. They agreed with Dr. Schultz that the employee had long since fully recovered from his April 15, 1985 injury. They did not believe the employee had myofascial syndrome.

FINDINGS OF FACT AND CONCLUSIONS OP LAW
I. TEMPORARY TOTAL DISABILITY AFTER JUNE 17,1986.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment," As 23.30.265(10). The Act provides 'or benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," As 23.30.185, but doesn't define TTD.  In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted) . in Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974) the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp. 713 P.2d 249, 253 (Alaska 1986) the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original).  The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work) or partial (capable of performing some kind of work)." id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Ed., 95 Cal.  App. 3d 856, 868, 157 Cal.  Rptr. 355, 262 (Cal.  App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee.  Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


Even if we recognized a "presumption of continuing disability" our analysis would be the same in this instance. find the testimony of the employee and Dr. Pantera would raise the presumption that the employee is disabled by myofascial pain syndrome attributable to the April 1985 fall.  However we also find the testimony of Drs.  Schultz, Pervier, Mayer, and Newman substantial evidence that the employee has not been disabled due to the April 1985 fall since June 17, 1986.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The presumption would therefore drop out, and the employee must prove all elements of the claim by a preponderance of the evidence. VECO, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1988).  We find he has failed to do so.


Only Dr. Pantera's testimony supports the employee's contention that he continues to be disabled due to back pain attributable to his April 1985 fall.  Even Dr. Pantera concedes that the employee's spine is structurally sound with no significant abnormalities.  He disagrees with the conclusions of Drs.  Schultz, Pervier, Mayer, and Newman, that the employee's 1985 injury has resolved and is no longer disabling, based on his diagnosis of muscle injury (myofascial syndrome).


We find Dr. Schultz's 1986 examination of the employee, and the 1988 examinations by Drs.  Newman, Mayer, and Pervier, as thorough as Dr. Pantera's examinations.  Those physicians disagreed with Dr. Pantera and found no basis for diagnosing myofascial syndrome.  Dr. Pervier specifically noted the absence of any trigger points during his examination of the employee.  Moreover, unlike Dr. Pantera, the other physicians also took into account medical records and x‑rays riot seen by Dr. Pantera.


We find, based on the testimony of Dr. Schultz and the reports of Drs.  Newman, Mayer, and Pervier, that the employee does not suffer from myofascial syndrome.  We find based on that evidence, plus the absence of objective evidence of significant spinal abnormality, that the employee suffered a back sprain/strain in 1985 consistent with the diagnosis of all the medical providers who have examined the employee save Dr. Pantera.  We find, based on the medical opinions of Drs.  Schultz, Newman, Mayer, and Pervier, that the 1985 injury had resolved and was no longer disabling by June 17, 1986.  We conclude, therefore, that the employee was not entitled to receive temporary total disability compensation after June 17, 1986.  The employee's claim for temporary total disability compensation is denied and dismissed.  Because we have reached that result, we need not determine whether his heart condition would have cut off any entitlement to temporary total disability compensation.

II. MEDICAL BENEFITS AND ATTORNEY'S FEES

AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date, After the two years we may authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. AN‑80‑8083 (Alaska Super.  Ct.  Jan. 17, 1983); See accord Dorman v. State, No. AN‑83‑551 at 9 (Alaska Super.  Ct.  February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑0201 (July 15, 1981) , aff'd 3AN‑81‑5623 (Alaska Super.  Ct.  June 30, 1982) , aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op.  No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 86‑0009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


Based on our finding that the employee's back sprain/strain resolved by June 17, 1986, we find continued medical treatment neither reasonable nor necessary.  His claim for continued medical benefits after June 17, 1986 is denied and dismissed.  Because we have denied and dismissed the employee's claims for compensation and medical benefits, we also deny his claims for attorney's fees and interest.  AS 23.30.145; Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).

ORDER

The employee's claim for temporary total disability compensation from June 18, 1986 to the present and continuing, medical benefits, attorney's fees, and interest is denied and dismissed.


Dated at Anchorage, Alaska, this 7th day of April, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

PFL/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gary E. Moss, employee/applicant; v. Skoglund/Natkin, employer; and Industrial Indemnity Company, insurer/defendants; Case No. 507375; dated and filed in the office of the Alaska workers' Compensation Board in Anchorage, Alaska, this 7th day of April, 1989.

Clerk

SNO

� Contrary to expectations, Dr. Reyes' deposition was not taken by the March 8, 1989 closing date established at a February 13, 1989 post�hearing conference.  The record therefore includes no testimony from Dr. Reyes.  We delayed decision for a period after March 8, 1989 because we were told a settlement had been reached.  However, when a compromise and release was not received by March 31 we proceeded to a decision rather than run afoul of the 30�day period for decision under AS 23.30.110(c).





