ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802‑5512

LISA PECHT,

)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 620288



)
AWCB Decision No. 89-0084


v.
)



)
Filed with AWCB Anchorage

SISTERS OF PROVIDENCE,
)
April 7, 1989



)


Employer,
)



)


and
)



)

AETNA CASUALTY/SURETY COMPANY)



)


Insurer,
)


Defendants.
)



)


We heard this claim for a compensation rate adjustment, temporary total disability (TTD) benefits, and temporary partial disability (TPD) benefits on February 24, 1989, in Anchorage, Alaska.  The employee was not present but testified by telephone and was represented by attorney Michael J. Jensen.  The defendants were represented by attorney Andrew Guidi.  The record closed at the conclusion of the hearing but was reopened between March 28, 1989 and April 6, 1989 for the submission of a missing physician's report.

MEDICAL HISTORY

It is undisputed that on October 3, 1986, Pecht was injured while working as radiologic technologist for the employer.  It appears that the employee was injured when a large lady she was maneuvering into position for a chest x‑ray lost her balance and pulled on the employee's arm as she was turning away.  Pecht testified at her deposition taken on February 15, 1989, that she immediately felt low back pain with radiating pain down her right leg. (Pecht dep. at 54‑57). She advised her supervisor of the injury and was told to see Frank Moore, M.D. , in the employer's emergency ward (id. at 57) Dr. Moore's October 3, 1986 report states that Pecht first "noted the Acute onset of pain in her lower back" and since then she had "had a sharp burning pain down the lateral aspect of her right hip down to her foot and heal." He suspected a possible ruptured disc at L5‑S1 and recommended bed rest with pain medication and muscle relaxants.  Dr. Moore also ordered a lumbar spine x‑ray which indicated the lumbosacral spine was normal except for mild levoscoliosis.


On Monday, October 6, 1986, the employee saw George Gates, M.D., and it was his impression that she was suffering from a low back strain with a possible herniated disc.  He reviewed the x‑ray films and found no) significant abnormalities in the lumbar spine.  His orthopedic examination was negative except for pain during straight leg raising of her right leg.  The doctor sent her home for continued bed ‑rest and instructed her to return in one week.  (Dr. Gates' report dated 10‑6‑86).


When Pecht returned to Dr. Gates on October 13, 1986, he noted nothing new and instructed her to begin doing back exercises and remain off work for an additional week, (Dr. Gates' report dated 10‑13‑86).


On October 20, 1986, Dr. Gates noted that the employee returned feeling much better.  He released her to work on a trial basis with a lifting restriction of ten pounds.  (Dr. Gates' report dated 10‑20‑86).


In his report of November 20, 1986, Dr. Gates remarked:

The patient had an increase in her back pain and had a CAT scan of the lumbar spine on 11‑1‑86, This is interpreted as being normal by the radiologist,

The patient is having only very mild back discomfort.  She is to be doing William's flexion exercises and return to see me as required in the future.


The record reflects that on February 17, 1987, Pecht started seeing Edward Barber, D.C., for chiropractic treatments.  Dr. Barber diagnosed her as suffering from "misalignment of the cervical, thoracic and lumbar vertebrae.  (Dr. Barber's report dated 2‑17‑87).


At the defendant's request, the employee was seen by Edward Voke, M.D., an orthopedic surgeon for an evaluation on April 4, 1987.  Dr. Voke's report indicates that by that time she was doing well.  She complained that her back would become aggravated by pushing heavy stretchers while at work.  Bending and twisting were not remarkable at the time of the examination, and walking was not a problem.  By that time she was not on any medication and she did not have any pain at night.  She reported back pain in the morning that would be relieved by exercises, but she was not swimming and was not involved in aerobics.  She did not have any tingling or numbness in her feet and at this time her physical examination revealed a negative straight leg raising test bilaterally.  Her only objective indication of injury was diminished heel cord reflex.  Dr. Voke pronounced her medically stable and stated that situation had probably been reached a month earlier.  In his opinion she had reached maximum medical improvement.  He felt her current course of treatment should be self‑directed and did not require further therapeutic care.  He also was of the view she should not undergo further spinal manipulation. in his opinion, she would be able to return to her pre‑injury job without any restrictions.  (Dr. Voke report dated 4‑4‑87).


On April 25, 1987 the employee and her husband moved from Anchorage to Trinity County, California and lived with her mother there.  (Pecht dep. at 77).  Pecht stated that she did not really look for work during the spring and summer of 1987, but swam a lot in a local river to get her back in shape. (Id. at 79) . She testified that Dr. Voke recommended swimming as an exercise to improve her back condition. (Id. at 77).


The employee testified that in the late fall of 1987, after she and her husband moved from Trinity County, California to Fulsom, California, and she began having recurring back pains. (Id. at 79).  She attributes this to an inability to continue to swim because of cooler weather. (Id.). She stated that while she tried to make an appointment to see Edward Gammel, M.D. , in Carmichael, California as early as November 1987, he was not able to perform a neurological surgical consultation until January 25, 1988. (Dr.  Gammel report dated 1‑25‑88).  After reviewing Pecht's prior medical evaluations and previous medical records Dr. Gammel ordered a new MRI and EMG, suspecting a possible herniated lumbar disc at L5‑S1.  (Id.).  His neurological examination was normal except for a slight decrease in pin‑prick response in her right foot.  He also noted that she had positive right straight leg raising on his right side. (Id.).


Pecht was referred to James A. Yarrow, M.D., a neurological surgeon in Roseville, California, on February 29, 1988.  Before seeing Dr. Yarrow, however, she had a MRI of her lumbar spine performed on January 28, 1988, an EMG study conducted on February 9, 1988, and a new x‑ray of the lumbosacral spine taken on February 11, 1988.


After reviewing the results of these tests, Dr. Yarrow noted:

Prior to this evaluation the patient has had a lumbosacral spine series 2‑11‑88 at the office of Dr. Robert Swisher and they indicated a mild levoscoliosis without any significant abnormality of the lumbosacral spine.  An EMG and nerve conduction study of the back and both lower extremities was performed by Dr. Richard Sauer, Medical Neurologist, 2‑9‑88, this study being completely normal including H‑reflex studies of both lower extremities showing no evidence of lumbosacral nerve root pathology or peripheral neuropathy.  An MRI of the lumbar spine was performed 1‑28‑88 at Diagnostic Radiological imaging Group in Sacramento, showing mild scoliatic positioning, this is a normal MRI of the lumbosacral spine showing no evidence of spinal stenosis and no evidence of disc protrusion, lateral root entrapment, nerve root tumors, vascular malformations, neoplasms, fractures, subluxations or congenital anomaly.

(Dr.  Yarrow report dated 2‑29‑88).  His impression was "S1 nerve root irritation by history in the absence of any objective signs of neurological deficit.  Specifically, no evidence of herniated nucleus pulposus or neurologically amenable process." (Id.). Dr. Yarrow recommended that the employee go through a pain clinic.  (Id.).


On March 4, 1988, Dr. Gammel responded to various questions submitted by the defendants' claims adjuster as follows:

At this time, I think the patient's history is quite reasonable and I think she continues to be disabled on the basis of a myofascial lumbar syndrome which has been traumatic in nature and is associated with root irritation syndrome.  Although to date overt herniated disc has not been correlated.

At this time, I thing she has had disability which has kept her from being in a productive work status and I do not think that the time interval is unusual for a myofascial syndrome with persistent complaints.

. . . .

As to the question of restrictions, I do not think that this patient has been able to do work in a productive fashion since the date of her injury and essentially has continued in a disability [sic] framework and has been unable to work in a productive fashion, except in extremely limited circumstances of 1‑2 days.


On May 18, 1988 the employer saw Ray N. Pottenger, M.D. an orthopedic surgeon in Carmichael, California, complaining of chronic back pain with pain radiating down her right leg on a daily basis.  (Dr.  Pottenger report dated 5‑18‑88)  After taking a length history and performing a physical examination, Dr. Pottenger's assessment was that:  1) Pecht suffered from chronic myofascial pain in back and right leg;  2) her prognosis was poor;  3) the only objective findings upon examination was a decreased pin‑prick to the S1 dermatome on the right side;  4) a pain clinic, multi disciplinary approach should be attempted as well as a multiphasic personality appraisal with MMPI testing done to see if there was any hysterical component to her problem;  5) a bone scan and a rheumatological work‑up be needed to done;  6) the employee would not return to her pre‑injury status until an accurate diagnosis of her subjective complaints was made; 7) Pecht should riot do any heavy bending or lifting or repetitive bending or stooping activities; and 8) the objective findings relate solely to the injury the employee reported on October 3, 1986. (Id.).


The final medical report filed with us, was from Jeffrey C. Reinking, M.D. and medical director of the Auburn Pain Rehabilitation Medical Clinic in Auburn, California which was written on January 16, 1989. in this report, Dr. Reinking mentions that he had followed Pecht through both an evaluation and treatment in a multi disciplinary pain program which apparently was completed in September 1988.  Dr. Reinking felt that the employee condition was permanent and stationary although she continued to have a rather constant pain in the right lower leg.  (Id.).  The doctor stated that her main thrust at that point should not be medical but vocational.  (Id.).

WORK BACKGROUND

The employee was raised in Trinity County, the very northern portion of California.  After graduating from high school in June 1981, Pecht moved to Kansas City, Kansas to study radiology.  She attended Johnson City Community College and Penn Valley Community College, graduating in November 1983 with an associate of science degree in radiology (Pecht dep. at 17‑20).  After returning to Trinity County in December 1983, she began working as a radiologic technician at Trinity General Hospital and Trinity Family Medical Group in Weaverville, California. (Id.). This job lasted until December 14, 1984, when she voluntarily stopped working  (Id, at 11).  When she left this employment, the employee was earning approximately $8.00 an hour and working 45 to 50 hours a week.  The record indicates that she earned $13,442.21 in 1984.


Between December 1984 and July 1985, the employee did not work and received unemployment benefits for a while.  (Id. at 11‑13, 38‑39).


In June 1985, Pecht and her husband moved to Anchorage because of a lack of work in northern California.  By July, she was hired by the employer as a staff technician in its radiology department. (Id. at 41). She testified that when she started this job she earned about $11.00 per hour and worked 40 hours a week, with time and a halt for overtime. (id. at 43).  In 1985, Pecht earned $8,804.55 for working about five months.  She also reported that by the time she left the employer in April of 1987 she was earning approximately $14.00 per hour. (id.). The employee explained that her steady increase in earnings while working for the employer was attributed to the fact she knew what she was doing. (Id. at 42).


The employee testified that after she was injured in early October 1986, she was off work for several weeks, worked part‑time through November 1986 and resumed full‑time in December 1986. (id. at 66). She continued working for the employer in a full‑time capacity until April 25, 1987 when she left Alaska to move with her husband to California where he had taken a job as a computer instructor (id. at 68).


As noted previously, the employee left Alaska in April 1987 and moved with her husband to Trinity County, California where they lived with her mother.  (id. at 77).  She testified that she did not work during the spring and summer of 1987. (Id. at 81‑83).


Next, the employee and her husband moved to Fulsom, California to live with her sister and brother‑in‑law in late summer 1987, She reported that while there she worked for her brother‑in‑law's office for two to three hours a day, three to five days a week doing filing. (Id. at 72) Pecht said she was not paid for this work but did it in exchange for rent.  (id. at 87).  She stated that she was not medically incapable of doing this job. (id. at 74).  Pecht mentioned also that after she stopped working for her brother‑in‑law in January 1988, she cleaned apartments for about two weeks for free rent. (Id. at 75‑76).  She explained that she had to stop working in that capacity because it was too physically hard on her. (Id. at 75).  The employee testified that in July 1988, she worked as sales person for a jewelry store but had to quit because standing for six hours a day caused he too much pain. (Id. at 89‑90).

COMPENSATION BACKGROUND

Defendants accepted Pecht's claim and initially computed her compensation rate under AS 23. 30.220 (a) (1) by totaling the employee's earnings in 1984 of $13,442.21 and her earnings in 1985 of $8,804.55 and dividing that sum of $22,246.76 divided by 100 to arrive at a gross weekly earnings of $222.46 and a weekly TTD rate of $152.38.  Subsequently, the defendants agreed to increase the employee's; TTD rate to $228.36 by projecting her 1985 earnings for a full year.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

By stipulation of the parties, the issues before us now are


1) determination of employee's TTD rate;


2) whether the employee is entitled to TTD benefits from April 20, 1987 to July 20, 1987;


3) whether the employee is entitled to TPD benefits from July 21, 1987 to December 17, 1987; and


4) whether employee is entitled to TTD benefits from December 18, 1987 to January 24, 1988.


With regard to the issue of a compensation rate increase the employee apparently contends that her TTD rate should be based on her gross weekly earnings in 1987 because when she was injured in 1986 she was either an apprentice or a trainee.  We disagree.


At the time Pecht was injured, AS 23.30.220 (a)(3) provided: "If an employee when injured is a minor, an apprentice, or a trainee, as determined by the board, whose wages under normal conditions would increase during the period of disability, the projected increase may be considered by the board in computing the gross weekly earnings of the employee." The terms "apprentice" and "trainee" are not defined in the Alaska Workers' Compensation Act.


Terms which are neither "technical words" nor ones with a “peculiar meaning” developed through legislative definition or judicial construction are to be construed according to their "common and approved" usages.  AS 01.10.0307 United States Jaycees v. Richardet, 666 P.2d 1008, 1011 (Alaska 1983).  Construing terms in that way is also consistent with the general rule that terms be given practical and popular meaning while avoiding technical constructions.  See, for example, Bob's Market v. Brossow, 3AN‑85‑17148 (Alaska Super. Ct. September 27, 1986).


We find that "apprentice" and "trainee" are neither technical words nor ones with a particular meaning, "Apprentice" is defined as "one who is learning by practical experience under skilled workers a trade, art or calling."  Webster's Ninth New Collegiate Dictionary at 97.  A "trainee" is defined as "one who is being trained for a job." (Id. at 1251).


While the record reflects that the employee recognized a substantial increase in earnings from the time she worked in Trinity County, California in 1984 and 1985 for $8.00 an hour and the time she quit working for the employer in April 25, 1987, making approximately $14.00 an hour, there is no evidence that would even vaguely suggest that it was attributable to the employee going through some type of apprenticeship or training program or experience, whether it be formal or informal.  On the contrary, Pecht stated that the increase in earnings from 1984 to 1985 was due to moving from a depressed economic environment in northern California to Anchorage.  With regard to her salary increase while working for the employer between July 1985 or April 1987, the employee testified that this was a result of working hard and knowing what she was doing.  There is nothing in the record indicating that the employee believed that her earning increases were the result of being an apprentice or trainee over the years.


Based on these facts, we find that the defendants were more than fair in computing Pecht's compensation rate and, accordingly, her claim for an adjustment must be denied.


The next questions is whether the employee is entitled to TTD benefits from April 28, 1987 to July 20, 1987.  We find that she is not entitled to such benefits for two reasons.


First, there is no medical evidence to support the employee's contention that she was disabled during this period.  The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment," AS 23,30.265(10).  The Act provides for TTD benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.185, but does not define temporary total disability. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D.  Alaska 1958)(quoting Gorman v. Atlantic Gulf and Pacific Co., 178 Md. 71, 12 A. 2d 525, 529 (1940), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work."

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted).


The Alaska Supreme Court has recently re‑emphasized that the employee's ability to return to work, not necessarily medical stability, is the point at which temporary disability ceases. Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986).


Dr. Voke examined Pecht on April 4, 1987, and, not only found her to be medically stable, but able to work as a radiological technician without restriction.  While the employee testified that she experienced some back pain during the period of time in question, there is no medical evidence that indicates that she was disabled. It is very important to note that the employee worked full‑time for the employer between December 1986 and April 25, 1987, without even suggesting that she was disabled.  She also stated that when she moved from Alaska to California in April 1987, she did not look for work.


Based on these facts, we find that Pecht was not disabled between April 28 and July 20, 1987 and, accordingly, her claim for TTD benefits during this period must be denied.


The third question for us to determine is whether the employee is entitled to TPD benefits between July 21, 1987 and December 17, 1987.


TPD benefits are provided in AS 23.30.200 which stated at the time of employee's injury:

In case of temporary partial disability resulting in decrease of earning capacity the compensation shall he 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage earning capacity of the employees after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.


Wage earning capacity was defined at the time of injury in AS 23.30.210 as:

In a case of partial disability under AS 23.30.190(20) or 23.30.200 the wage‑earning capacity of an injured employee is determined by the actual spendable weekly wage of the employee if the actual spendable weekly wage fairly and reasonably represents the wage‑earning capacity of the employee.  If the employee has no actual spendable weekly wage or the actual spendable weekly wage does not fairly and reasonably represent the wage‑earning capacity of the employee, the board may, in the interest of justice, fix the wage‑earning capacity which is reasonable, having due regard to the nature of the injury, the degree of physical impairment, the usual employment and any other factors or circumstances in the case which may affect the capacity for the employee to earn wages in a disabled condition, including the effect of disability as it may naturally extend into the future.


In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.

(Emphasis added).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee.  Brunke v. Rogers and Babler, 714 P.2d 795, 801 (Alaska 1986).  While an employee enjoys the benefit of presumption that the disability relates to the injury, Rogers Elec. Co. v. Kouba, 603 P.2d 909 (Alaska 1979), we have repeatedly held that the presumption does not apply to the whether or not the employee is disabled and the nature and extent of the disability. Brown v. Felec Services, AWCB Decision No. Unassigned (May 13, 1988) , Keyes v. Reeve Aleutian Airways, AWCB Decision No. 85‑0312 at 12‑13 (November 8, 1985); See Alaska International Constructors v. Kinter, 755 P.2d 1103, 1105 at 7 n. 8 (Alaska 1988); Larson and Lewis, The Alaska Workers' Compensation Law:  Fact‑Finding, Appellate Review, and the Presumption of Compensability, II AK.  L. Rev. 1, 12 (1985).


The employee presented no evidence of her 1987 earnings and therefore, we have nothing with which to make a comparison regarding her pre‑ and post‑injury wage difference.  Furthermore, there is no medical evidence to support a finding that the employee was disabled during the period in question.  Based on these facts, we conclude that Pecht has failed to meet her burden and prove her loss of earning capacity between July 21 and December 17, 1987.


Finally, Pecht contends that she is entitled to TTD benefits between December 18, 1987 and January 24, 1988.


In support of this contention, the employee relies on Dr. Gammel's letters of March 4, 1988 to defendant's claims adjuster in which he said, in essence, that Pecht has been unable to work in a productive manner since she was injured on October 6, 1986.  Dr. Gammel does not explain how he was able to make this assessment of the employee's condition when he never saw or treated her between October 6, 1986 and January 25, 1988.  More important, however, is the fact that this broad statement made by the doctor on March 4, 1988, is not supported by his neurological surgical consultation performed on January 25, 1988.  At that time Dr. Gammel noted that a neurological examination was basically normal.  While Dr. Gammel ordered a MRI and EMG because of a possible herniated disc, these tests showed that his suspicion was unfounded.


Based on these facts, we again conclude that Pecht was not in fact disabled between December 18, 1987 and January 24, 1988 and, accordingly, her claim for TTD benefits during this period must be denied.

ORDER

1. The employee's claim for a compensation rate increase is denied and dismissed.


2. The employee's claim for TTD benefits between April 20 and July 20, 1987 and December 18, 1987 and January 24, 1988, is denied and dismissed.


3. The employee's claim for TPD benefits between July 21 and December 17, 1987 is denied and dismissed.


Dated at Anchorage, Alaska, this 7th day of April, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

/s/ D.F. Smith
Darrell F. Smith, Member

REM/gl/er

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lisa Pecht, employee/applicant;  v. Sisters of Providence Hospital, employer; and Aetna Casualty/Surety Company, insurer/defendants;  Case No. 6202887 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of April, 1989.

Ginny Lyman, Clerk

SNO

