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We heard this petition to dismiss Employee’s claim under As 23.30.105 on March 10, 1989 in Anchorage. We closed the record when the hearing ended.


Employee was present and represented by attorney Richard Wagg.  The following list show the petitioners who attended the hearing and the attorney who represented them.


The attorneys who represented Petitioners are listed below:


Veco, Inc., (Home Ins.)

Marilyn Kamm


Veco, Inc., (Self‑Insured)

Phillip Eide


Tikigaq

Alex Young


Qwick Construction

Christie Nieman


Dane's Construction

Trina Heikes


Conam Alaska

Richard Waller


Northern Oilfield Haulers

Elise Rose


As a preliminary matter, VECO/Home Insurance "dismissed" with prejudice Qwick Construction, Dane's General Contractors, Conam Alaska, Northern Oilfield Haulers and their insurers, all of whom were parties VECO/Home had previously joined.  Employee stated he had no objection to these dismissals, and the remaining parties present made no objection.  Accordingly, these parties did not participate in the remainder of the hearing.


Initially, this hearing was set to litigate the merits of Employee's claim and the issue of the statute of limitations in AS 23.30.105. However, Employee stated he had "absolutely no problem" limiting the March 10, 1989 hearing to arguments and evidence on the §105 statute of limitations issue.  All Petitioners requested such a bifurcation.  After discussing this, we decided to limit the scope of the hearing to the issue of whether or not section 105 bars Employee's claim for benefits.

SUMMARY OF FACTS

Employee sustained an initial low back injury on December 20, 1979 while working for VECO, Inc., which was then insured by The Rome Insurance Company.  VECO/Home paid Employee temporary total disability (TTD) benefits from February 13, 1980 to March 20, 1980 when Employee was released for work.


Employee returned to work for VECO and sustained an aggravation of his back problem on October 26, 1980.  At that time VECO was self‑insured (hereafter VECO/SI).


When both VECO/Home and VECO/SI refused to pay Employee any workers' compensation benefits, Employee filed a claim for benefits.  We heard that claim on September 9, 1981 and issued our decision and order on November 9, 1981.
 There, we found VECO/SI liable for TTD benefits from November 28, 1980 "through the duration of the disability."
 We also ordered Employee to present himself for vocational rehabilitation within 20 days of our decision.  VECO/SI paid Employee TTD benefits from November 28, 1980 to March 25, 1982, and from April 15, 1982 to September 12, 1982.


Employee was examined by several physicians between December 1981 and 1983.  J. Paul Dittrich, M.D., examined him on December 7, 1981. Dr. Dittrich noted a previously undetected right ankle reflex, and EMG evidence of right SI radiculopathy. The doctor diagnosed a condition "sufficiently suspicious of herniated disc that further investigation in the form of myelogram is warranted." (Dittrich December 7, 1981 report). In a February 16, 1982 report, Dr. Dittrich noted Employee was "having persistent symptoms and still has decrease in the right ankle reflex."


A myelogram was performed on May 10, 1982 by Richard Lehman, M.D., in Anchorage. Dr. Lehman concluded that the myelogram showed "minimal bulging in the midline of L4‑5.  The nerve root sleeves appeared quite normal.  The patient was seen in consultation by Dr. Garner . . . who felt he may well have a small lateral disc prolapse on the right at L5." (Lehman May 12, 1982 report) Dr. Lehman sent Employee to Robert Fu, M.D., for follow‑up. In a June 15, 1982 report Dr. Fu wrote that he reviewed an EMG done on Employee while he was in Hawaii. The EMG showed "primarily very mild denervations along the paraspinals in an LS, SI level with no other denervations in the peripheral muscles," Dr. Fu told Employee his condition was healing and to continue physical therapy.  The doctor released Employee to work without restrictions. (Fu July 22, 1982 note).


Employee also was examined by George Garnett, M.D., a Soldotna physician, on August 19, 1982.  Dr. Garnett noted Employee "feels his back is tightening up more on him and requests to resume PT." Dr. Garnett felt "it would he unlikely that he could get back to work where he would potentially strain his back again." (Garnett August 19, 1982 chart notes) Dr. Garrett recommended vocational rehabilitation so Employee could "work at something safer for his back so that he doesn't persist with recurrent injury." (Id.) On September 13, 1982 Dr. Garnett wrote a letter releasing Employee to work, with a 20 pound lifting restriction, but to avoid work involving back strain.


Dr. Lehman next examined Employee on February 1, 1983.  Dr. Lehman noted Employee's right ankle jerk seemed "a bit more pronounced," and "back complaints still persist with heavy work." He recommended a CT scan "When the new machine is ready," but nothing further. (Lehman February 3, 1983 report).


During 1982 and 1983 Employee worked for Qwick Construction, for one month stints in each year. (Employee March 14, 1988 dep. at 45).  He testified he quit each time because of severe back pain he experienced when working. (Id. at 45‑46) . He testified no specific incidents occurred on the Qwick job but that his condition "just got worse from day one right on through." (Id. at 10, 46). Employee next worked for Tikigaq from May 1, 1984 to September 1, 1984.  He again experienced some problems doing the work and was given help or modified work. (Id. at 12).  After a brief layoff he returned to work and aggravated his back on January 16, 1985 while lifting a small box into a pickup truck. (Id.)

Tikigaq paid Employee TTD benefits from February 5, 1985 to March 22, 1985 when Employee went to work for Conam.  Alaska.  He worked for Conam from March 22, 1985 to November 27, 1985, and from January 6, 1986 to January 13, 1986. (Id. at 15).  He suffered no recurring back aggravations, but he took pain medication so he could continue to work, and he was provided with help to perform some tasks. (Id. at 15‑17).  He also testified that his back "just was getting worse and worse and worse" during the period he worked for Conam. (Id. at 50), lHe testified that by January 13, 1986 he was in a "lot of pain." (Id.).


Employee apparently saw no physicians between February 1983 and January 1985.
 He was examined by Adrian Barber, D.C., on January 16, 1985 for his Tikigaq injury.  Dr. Barber treated Employee 32 times between January 16, 1985 and March 21, 1985.  On March 21, 1985 Employee was examined by Sherman Beacham, M.D. Dr. Beacham's impression was recurrent chronic low back pain.  The doctor noted Employee was going to begin work out‑of‑town.  Dr. Beacham gave Employee Valium and Feldene to cope with his back pain and noted he would take x‑rays if Employee's condition worsened, Tikigaq controverted Employee's entire claim on September 16, 1985.


Subsequently, Employee worked for several other employers but suffered no specific back aggravations except while working for the last employer, Ontario Cogeneration in California.  He testified at hearing that he sustained two aggravations there, one in November 1986 which occurred as he was carrying a 100‑pound salt bag, and the other in December 1986.  He worked for Ontario Cogeneration from September 1986 through June 1987.  Employee initially stated he stopped working because he "had a feeling there was more going on (in his back) than the doctors were telling (him)." He testified that by this time "the intensity of the pain was becoming more frequent." He later acknowledged he quit work over a "labor dispute."


Employee returned to Alaska for a vacation.  He testified at hearing that while up here he was just "walking around not doing anything" and his back condition worsened.  He made his way to the Humana Hospital Emergency Room in Anchorage.  Eventually, an MRI (magnetic resonance image) was done at the request of Richard Lehman, M.D. Dr. Lehman examined Employee, reviewed the MRI and diagnosed a small herniated disc at L‑5 with degenerative disc at L‑4. (Lehman October 17, 1987 report).


Employee testified at hearing that in approximately November or December 1986 he first "learned" of MRI technology while watching television and reading a magazine about MRIs.  Employee further testified that the MRI showed that he in fact had a herniated disc, and therefore his physical problems were not in his mind.  He indicated that until this test disclosed the herniated disc, his treating doctors had told him he was "OK" and he could return to work.  When asked by his attorney if this was the "first time someone definitively explained" to him "what was wrong with (his) back," he answered: "Absolutely."

ARGUMENTS

Employee contends we should deny Petitioners' petitions to dismiss his claim, under the statute of limitations in AS 23.30.105, because he sustained a latent defect which was not discovered until the MRI revealed his herniated disc.  He asserts that as soon as this discovery was made and he could no longer work, he retained an attorney and filed a timely claim for benefits.


Employee further assets that he was able to cope with the pain from his 1979 injury (with VECO/Home) until recently.  He argues that he should be under no obligation to file a claim until he becomes disabled from the pain.  Since his "disability" occurred in 1987 he urges that his claim is timely.
 He contends that if we deny his claim, it will discourage employees from returning to work if they get hurt.  Employee argues that the only delay, if any, in his claim is his attempt to mitigate his "damages" from his initial injury "by working and getting on with his life."


Petitioners assert this claim is untimely and should be dismissed.  VECO/Home argues this is not a latent defect case.  It argues that if we assume Employee was disabled since 1979 as he Asserted in his deposition, his claim is time barred. Tikigaq asserts that no one has argued that Employee has suffered a latent defect as a result of his employment with Tikigaq.  Tikigaq also points out that it made its last compensation payment‑‑without an award‑‑in late March 1985, that Employee did not file a claim against any employer until more than two‑and‑one‑half years later, and that VECO/Home did riot ioin Tikigaq until almost three years after Tikigaq's last compensation payment to Employee. Based on this evidence, it argues that it should be dismissed under §105.  Finally, VECO/SI asserts that the real questions is this: At what point should Employee realize he has a legal claim to pursue?  VECO/SI argues that Employee knew and appreciated the nature of his disability and its relationship to his employment shortly after his 1 9 79 injury but certainly no later than VECO/SI's 1983 controversion; therefore, his claim should be time‑ barred under both 5105 and §95.  Employee responds that until 1987 Employee was able to deal with the pain from his 1979 injury by using medications or getting assistance at work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.105(a) states:

The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefor is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding,


AS 23.30.095(a), relating to medical benefits, states in part:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of his disability and its relationship to his employment and After disablement.  It shall be additionally provided that, if continued treatment or care of both beyond the two year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.


We have long held that AS 23.30.105(a) and AS 23.30.095 provide two different statutes of limitations one for time loss benefits and one for medical benefits.  Thus, even though a claim for time loss benefits may he barred, we can still authorize continued medical care. Durgeloh v. Wien Consolidated Airlines, Inc., AWCB No. 81‑0178 (June 29, 1981); Stepovich v. H&S Earthmovers, AWCB No. 85‑0229 (August 1, 1985) James v. City of Fairbanks, AWCB No. 85‑ 0357 (December 13, 1985).


We believe this interpretation is justified by the wording of AS 23.30.105 which uses the phrase "right to compensation for disability . . ." versus the language of §095 which permits us to authorize medical care beyond two years after the date of injury.  We believe this distinction is further justified by the separate definitions at AS 23.30.265(8) and (20) of the terms "compensation" and "medical and related benefits."


This interpretation is also consistent with Professor Larson's opinion at 2 A. Larson, Workmen's Compensation Law §61.00 at 10‑665 to 10‑666 (1984), that "unlimited medical benefits are economically the soundest benefit; that over the long term, they become the least expensive." Professor Larson also notes that in 44 states medical benefits are essentially unlimited as to duration and amount.


Of course, we have held that if an employee fails to pursue a claim for medical benefits, the doctrine of laches may bar the claim. McFadden v. National Mechanical, AWCB No. 85‑0266 (September 18, 1985), Vickers v. Ron the Wood Butcher, AWCB No. 85‑0239 (August 16, 1985); Reel v. New England Fish Company, AWCB No. 84‑0005 (January 11, 1984).  A claim for medical benefits could also be barred by AS 23.30.110(c) if the claim and controversion occurred after July 17, 1982 (the date 5110(c) became law) and if the controversion is filed on a Board prescribed form.  James, AWCB No. 85‑0357.


In 3 A. Larson, The Law of Workmen's Compensation Section 78.41 (1983), Professor Larson discusses the issues to be considered in determining whether the statute of limitations for filing a claim for workers' compensation has begun to run.

The time period for notice of claim does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compensable character of his injury or disease.

Id. at 15‑155.

As to the nature of the injury or illness: Plainly claimant should be expected to display no greater diagnostic skill than any other uninformed layman confronted with the early symptoms of a progressive condition. indeed, it has been held that the reasonableness of claimant's conduct should be judged in the light of his own education and intelligence, riot in the light of the standard of some hypothetical reasonable person of the kind familiar to tort law.

Id. at 15‑206 to 15‑207.

The second of the three features of his condition the claimant must have had reason to be aware of is the seriousness of his trouble.  This is a salutary requirement, since any other rule would force employees to rush in with claims for every minor ache, pain, or symptom.  So, if claimant knows he has some shortness of breath, a back injury, or even a hernia, failure to file a claim promptly may be excused if claimant had no reason to believe the condition serious.  This is particularly clear when a physician has led him to believe that the injury is trivial or that the symptoms indicate no serious trouble.  At the same time, if the claimant's symptoms of compensable disability are sufficiently extreme, even a doctor's statement that they were trivial has been held insufficient to offset the claimant's own direct knowledge or the obvious condition.

Id. at 15‑213 through 15‑216.

Finally, under the third component of the test, the claim period does not run until the claimant has reason to understand the nature and gravity of his injury but also its relation to his employment.  Even thought the claimant knows he is suffering from some affliction, this is not enough to start the statute if its compensable character is not known to the claimant.

Id. at 15‑216 to 15‑217.


Employee first asserts he has suffered a latent defect or injury.  The Court defined the term "latent defects" in W.R. Grasle Company v. Alaska Workmen's Comp.  Board., 517 P.2d 999, 1002 (Alaska 1974) as a latent injury.  The Court held that "an injury is latent so long as the claimant does not know, and in the exercise of reasonable diligence (taking into account his education, intelligence and experience) would not have come to know the nature of his disability and its relation to his employment." (Id.).


There are several cases similar to Grasle in which either we or the Court have awarded benefits. in each of these cases, there was an injury, an initial period of disability, and another period of disability more than two years after the injury or initial period of disability. In each case, the injury was found to be latent.  Hoth v. Valley Const., 671 P.2d 871 (Alaska 1983); Foster v. Aspoetis Const., Inc., AWCB Decision No. 88‑0217  (August 16, 1988); Carlson v. Alaska United Drilling, AWCB Decision No. 87‑0341 (Dec. 31, 1987).


In the cases cited above as well as in cases in which we have determined to be barred by subsection 105 (a) , we have considered whether the employee exercised due diligence and, if so, whether the employee knew or should have known the nature of this injury and its relation to his employment. Auimiller v. Alaska International Constructors, AWCB Decision No. 87‑0218 (Sept. 18, 1987); Williams v. T.C.I., Ltd., AWCB Decision No. 87‑0167 (July 18, 1987).


Employee argues his injury is latent because he did not discover and realize the compensable nature of his injury until the MRI in October 1987 revealed his herniated disk.  Employee goes on to assert this medical evidence indicated to him that "yes in fact he did have a problem" and this made him realize that the pain was "not in his head." Employee points to both Hoth and Grasle as support for his claim that he suffered a latent injury. Employee further argues that he was able to deal with the pain from his 1979 injury until recently.  Finally, Employee asserts that once his disabling condition was discovered, he retained an attorney and filed a timely claim.


In Grasle, our supreme court equated the test for latent injury with the one set forth in the first sentence of subsection 105(a) which determines the commencement date of the two‑year statute. Grasle 517 P.2d 999, 1002 (1974).


We first note that the record indicates Employee is a 33 year‑old high school graduate of average intelligence and who has no special knowledge or experience in medical affairs.  Taking this into account, we must determine when, in the exercise of reasonable care and diligence he would not have come to know the nature of his disability and its relation to his employment.


Regarding the "due diligence" question, we first find the Employee has known about the relation between his injury and his employment all along.  He has consistently asserted that his 1979 injury with VECO/Home is the cause of his back problem.


The more difficult question is whether Employee exercised due diligence in discovering the nature of his disability.  Employee testified that during the years after his 1979 injury he suffered progressively worsening pain, sometimes severe.  He also testified "the intensity of the pain was becoming more frequent," and he had the MRI done.  However, he also testified that he always knew there was something wrong with his hack, but the "experts" (medical doctors) kept telling him he was OK and that he could return to work.  He asserted that when the MRI was done in 1987, it was "Absolutely" the first time someone explained to him what was wrong with his back.


We find this testimony conflicts somewhat with the medical records.  In the early 1980's some doctors suspected Employee had a herniated disc.  In addition, Dr. Garnett wrote in his 1982 report that Employee should be retrained in another more sedentary job.  However, Employee continued to return to the physically demanding jobs he was trained for.


Employee asserts we should not deny his claim under 5105 because to do so would effectively punish him for mitigating his disability by attempting to work until he could no longer physically perform the jobs.  We agree, but we emphasize that Employee must use due diligence in not only coming to know the nature of his disability but also taking appropriate action.


In Grasle the employee was injured on June 24, 1965 when he fell 14 feet onto frozen ground with a grille landing on him.  He suffered multiple injuries including rib fractures and shoulder and knee problems, but he eventually returned to work as a journeyman electrician.  However, he continued to experience significant problems such as inability to sleep on his stomach a left side, constant upper back and neck pain; left shoulder weaknes8; loss of sensation in left arm and left knee locking up "fairly frequently." (Id. at 1001).  In May 1971 the employee lost four consecutive days of work because of back/neck problems.  That same month, his physician suggested surgery and rated his back, shoulder and knee.  The employee filed a claim for permanent partial disability benefits in August 1971.  A hearing was held and we concluded the employee filed a timely claim, though the claim was filed six years after Employee's injury.  The supreme court affirmed our decision, holding that the employee "neither knew of nor should be charged with knowledge of the nature of his disability or its relation to his employment until some time in 1971." (Id. at 1004).


Although we did not specifically make a latency finding in our Grasle decision, the supreme court held that the language we used "reveals an understanding that Raith suffered latent injury." (Id.). The court cited to that part of our decision in which we found that after a few months of treatment the employee was able to work for six years, until his condition began to cause disability. (Id.). The supreme court found substantial evidence to support our decision.  It stated:

The few cases where appellate courts have found non‑latency as a matter of law reveal that claimants suffered injuries which caused continuous substantial interference with work or personal lives. we have previously held that a layman "should not be expected to diagnose a condition which physicians whom he had consulted..... failed to diagnose." The Board found that Raith, acting upon the apparently reasonable advice of his physician, believed his difficulties to be minor and transitory until he was forced to miss work in 1971, and that whatever difficulties he experienced before 1971 caused no interference with his ability to obtain and hold employment for full wages at his ordinary occupation.  Appellants' contention that the mere presence of pain or annoyance associated with the area of the body which suffered the original impact makes an injury non‑latent as a matter of law cannot be supported in the law of this or any other jurisdiction.

(Id. at 1004‑1005).


Like the employee in Grasle, Employee suffered significant pain periodically, but generally, he was able to work at his regular profession by getting help from others, and by using pain medication.  We find that it wasn't until the discovery of his small disc herniation that someone explained to him what was wrong with his back that he finally discovered the gravity of his condition.  Employee contends that during the years between his 1979 injury and his 1987 MRI and disc herniation diagnosis, he was led to believe that his condition was not serious.  He testified that although he worked, he "paid the price for doing it."


We find that the evidence is close on the issue whether he exercised reasonable diligence and care is realizing the serious nature of his condition.  Several medical reports noted in our factual summary, particularly the medical reports of Dr. Dittrich in 1981 and Dr. Garnett in 1982 suggest these doctors felt Employee had a serious back problem. on the other hand, the reports of Dr. Fu land Dr. Lehman during 1982 indicate Employee's problem was not so serious, With these latter reports in mind, we conclude Employee could reasonably believe his condition was not serious in 1982 and 1983.


Although, Employee was injured in early 1985 while working for Tikigaq, he asserts this was a minor injury, and he was eventually released to work by both Dr. Barber and Dr. Beacham.
 We find Employee could reasonable believe, based on these physicians' treatments and reports, that his condition was not of a serious nature.


Employee apparently saw no physicians between December 1985 (the last time he saw Dr. Barber) and September 1987 when he went to the Humana Hospital emergency room.  Although he sustained two more aggravations in November and December 1986 while working for Ontario Cogeneration in California, he continued to work, without any time loss. it wasn't until the herniated disc was discovered in 1987 that Employee felt he could no longer work.


Although the medical evidence conflicts somewhat with Employee's testimony, we find that, taken as a whole, the evidence indicates that Employee Should riot be charged with knowledge or the serious or disabling nature of his back problem until the fall of 1987.
 Until this time, Employee continued trying to work despite the pain.  He testified none had clearly explained his problem to him until then.  We believe he tried to minimize his disability by working and adapting to this pain with help from other workers and by taking pain medication.  Under these circumstances, we do not want to fault Employee for his efforts.  We conclude his claim is timely under AS 23.30.105 and AS 23.30.095. Petitioners' request that we dismiss Employee's claim under AS 23.30.105 and AS 23.30.095 is denied and dismissed.

ORDER

Petitioners' request that we deny Employee's claim under AS 23.30.095 and AS 23.30.105 is denied and dismissed.


Dated at Anchorage, Alaska, this 14th day of April, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ John H. Creed
John H. Creed, Member

DISSENT OF DESIGNATED CHAIRMAN MARK R. TORGERSON

I dissent from the majority's conclusion.  I would grant Petitioners' request under AS 23.30.105 but would deny their request under AS 23.30.095. In other words, I would find Employee's claim for time loss benefits untimely but would find his request for medical benefits timely as against Tikigaq.


I would not find Employee's injury latent.  I agree that Employee should not be expected to display diagnostic skills that are greater than any other uninformed layman confronted with the early symptoms of a progressive condition." 2 A. Larson, The Law of Workmen's Compensation §78.41(d) at 15‑245 (1988) However, Professor Larson goes on to state:

On the other hand, it is not necessary for the claimant to know the exact diagnosis or medical name for his condition if he knows enough about its nature to realize that it is both serious and work‑connected.  So in a Minnesota case, although the claimant did not know that the cause of his trouble was an intervertebral disc, he did know that he had had severe pain, had required medical attention, and had suffered four days' loss of work, and this was held sufficient to take the case out of the category of trivial injuries for which a claim cannot reasonably he expected.  New Mexico reached a similar result as to a claimant who suffered a back injury on the job and experienced severe pain for over six weeks. serious spinal surgery was eventually required.  The claim was filed more than two years after the injury, the claimant attempting to excuse the delay by classifying it as a "latent injury." The court rejected this rather strained use of the word "latent" and concluded:

The evidence shows the plaintiff received an injury of sufficient gravity to cause any reasonable person to give notice to his employer . . . The mere fact that he [claimant] did not know the full extent of his injury from a medical standpoint did not excuse him from filing his claim.

Id. at 15‑246 to 15‑247 (citations omitted).


Employee has consistently maintained that his 1979 in3urY at VECO/Home is the cause of his back ills.  He has testified in deposition and at hearing that since his 1979 injury occurred, his back condition has generally worsened progressively.  As noted by the majority, during 1982 and 1983 Employee worked for only two months, one month in 1982 for Qwick Construction and one month in 1983, again for Qwick.  He testified he quit each time because of severe back pain.  I would find here that a reasonable person with Employee's age, education and intelligence should have recognized the nature, seriousness and probable compensable character of his injury no later than the end of his second work period for Qwick.  I note that Employee initially filed a claim requesting disability benefits from September 12, 1982 and continuing.  He recently amended his claim and now requests benefits only from June 10, 1987 and continuing.  This change in requested disability periods should not negate Employee's obligation to file a timely claim when it reasonably appears a serious condition exists and a compensable claim is probable.  Based on his descriptions that his pain was progressively worsening and severe enough that he quit work because of inability to continue with Qwick, I would conclude he had a reasonable occasion to file a claim no later than two years after the end of his second period of work with Qwick in 1983.


Furthermore, since I would not find Employee's injury latent, subsection 105(a) would require him to file a claim for benefits within two years after the date of his last payment of compensation by Tikigaq on March 21, 1985.  Tinder any scenario, I would find that Employee should have filed a claim for benefits no later than March 21, 1987.  Because no claim was filed until December 1987, Employee's claim fails under AS 23.30.105(a).

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

MRT/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a partv in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald M. Wolfer, employee/respondent; v. VECO, Inc., Tikigaq; Qwick Construction; Dane's Construction; Conam Alaska; and Northern oilfield Haulers, employers; and Home Insurance Co.; AIGA; Providence Washington; and industrial Indemnity, insurer/petitioners; Case Nos. 101733 and 502101; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of April, 1989.

Ginny Lyman, Clerk

SNO

� Wolfer v. VECO, Inc., AWCB No. 81�0291 (November 9, 1981).





� Id. at 11.





� Dr. Lehman also released Employee for light�duty work on August 12, 1982, Noting Employee's myelogram and electrical studies were "essentially normal," Dr. Lehman told Employee his problem is probably the result of muscle strain and he needs to work on his exercise program. (Lehman August 12, 1982).


� On February 14, 1983 VECO/SI filed a "Notice to Controvert Payment of Benefits" in which it controverted the entire claim on the issue of compensability.  It gave the following reason; "Employer doesn't believe claimant suffered a compensable injury for which they are liable.  Alternatively, claimant's condition may have been aggravated or accelerated by subsequent employment with new employers). (February 11, 1983 notice).





� We found no medical reports in the record for this period.





� The parties have assumed for the purposes of the statute of limitations that Employee was disabled.





� The Tikigaq injury report indicates Employee had been hurt previously while working for VECO.  It is unknown why Tikigaq did riot pursue a possible last injurious exposure claim against VECO.


� We are not deciding whether Employee has suffered a disability. In this decision, we are only assuming for the purposes of the statute of limitation, that a disability has occurred.








