ALASKA WORKERS' COMPENSATION BOARD
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)


and
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)



)
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)
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)



)


This petition to set aside a compromise and release (C&R) was decided based on the record contained in our file and on the briefs submitted by the parties.  The employee represents himself; the respondents are represented by attorney Julie Bryant.  Given that no parties requested an oral hearing, we closed the record on March 22, 1989 when we next met after all briefs had been received. 8 AAC 45.050(c)(2).


The employee argues that the C&R, which we approved on July 8, 1987, should be set aside because of a material mistake in determination of fact.  Specifically be argues that 1) the settlement document does not accurately reflect the actual agreement; 2) the delays in processing the document denied him the opportunity to start his on‑the‑job training; 3) the settlement provision for on‑the‑job training violated state and federal minimum wage laws; and 4) he found it necessary to sign the C&R because of economic duress.  The respondents argue that the employee's claims are inaccurate, and even if they were true, they are not clear and convincing evidence that the settlement was the result of a mistake and should be set aside.


The factual background and terms of the compromise are contained in the C&R.  Pages 3 and 4 of the C&R describe the vocational rehabilitation services provided, summarize the bonafide dispute and state the compromise terms as follows:


VOCATIONAL REHABILITATION
Vocational rehabilitation services have been provided by Collins and Associates and have consisted of a full evaluation, assessment of employee's self‑employment proposal, job development in gun smithing as well as roofing estimation, and the preparation of a plan for on‑the‑job training in gun smithing.

Employee's almost exclusive interest in rehabilitation consisted of his proposed self‑employment plan in gun smithing.  Because the employer disputed the propriety of this plan, alternatives were examined.  During this process, the possibility of an on‑the‑job training in gun smithing was identified by Collins and Associates in discussions with the owners of Howard's Gm and Tackle Shop in Anchorage.  Employee maintained a strong interest in self‑employment in this field; however, he did express some interest in the on‑the‑job training.  Therefore, the parties agreed to settle the case for a lump sum payment, as long as the on‑the‑job training was available.

Shortly thereafter, employee located a gun shop in Fairbanks in which he preferred to engage in the on‑the‑job training.  Down Home Gunshop in Fairbanks, Alaska has agreed to provide the on‑the‑job training on the same terms as would have applied to Howard's Gun and Tackle Shop.  Collins and Associates has prepared a plan describing the on the‑job training.  This plan is attached as an exhibit to this Compromise and Release.


DISPUTE
There is a bonafide dispute between the parties. it is the position of the employee that he is permanently disabled and that employer is obligated to fund his self‑employment rehabilitation plan in gun smithing in the amount of $107,685.00. Implicit in this position is the contention that his rate of permanent partial disability compensation is an amount approaching the maximum.

On the other hand, it is the position of the employer and its workers' compensation carrier that the self‑employment rehabilitation plan is inappropriate for several reasons.  First, it enjoys a lower priority than employment using transferable skills.  Employee has transferable skills which would allow him to be employed as a gunsmith and would also allow him to be employed as a roofing estimator.  Both positions are within his physical capacities. (Dr. Carner Physicians Report, December 12, 1986.) Furthermore, a survey of the likely earnings of a roofing estimator and of a gunsmith employee were found to be in the range of $20,000.00 to $30,000.00 per year. (Collins and Associates Report, December 17, 1986.) Thus, return to employment within the areas of his transferable skills would likely provide employee with an initial income in the range of 2/3 of his pre‑injury income.  This constitutes "suitable gainful employment" under the terms of the Act.


COMPROMISE
In order to resolve all disputes between the parties with respect to compensation rate, or compensation for disability, regardless of whether the same he temporary total, temporary partial, permanent partial, permanent total, penalties, interest, or vocational rehabilitation benefits under AS 23.30.191, AS 23.30.185, AS 23.30.041 or AS 23.30.200, the employer or its workers' compensation, carrier will pay the employee the sum of $50,000.00 less any PPD benefits paid after 4/19/87.  The employee agrees to accept said compromise funds in full and final settlement and payment of all benefits and compensation, regardless of its nature, including disability compensation for temporary total, temporary partial, permanent partial, permanent total, penalties, interest, or vocational rehabilitation benefits under AS 23.30.191, AS 23.30.185, AS 23.30.041 or AS 23,30.200, to which the employee might be presently due or might become due at any time in the future pursuant to the terms and provisions of the Alaska Workers' Compensation Act.

The parties agree that the employer and its workers' compensation carrier shall he responsible for the future medical expenses compensable under the terms and provisions of the Alaska Workers' compensation Act.  The parties agree that vocational rehabilitation benefits under AS 23.30.191, AS 23.30.185, or AS 23.30.041, are waived under the terms of this Compromise and Release.  This waiver of vocational rehabilitation benefits is justified because the employee desires to return to work in a self‑employment enterprise as indicated above, and because an on‑the‑job training program in gun smithing is available as a part of the consideration for this settlement.  The settlement payment of $50,000.00 includes the costs associated with this on‑the‑job training program.  All responsibility for the on‑the‑job training program shall remain entirely with employee and Down Home Gunshop after approval of this Compromise and Release by the Alaska Workers' Compensation Board.


The C&R and the vocational rehabilitation plan were signed by the employee on May 28, 1987. The respondents state they received the returned C&R on June 17, 1987 and mailed it to the Board the next day. The Board approved the C&R on July 8, 1987.  After the C&R was approved, Kay Wilkerson indicated on July 21, 1987, that waiver of liability for workers' compensation insurance at the on‑the‑job training site was not approved because the training program did not pay a minimum wage. an August 7, 1987 the vocational rehabilitation providers closed their file and the on‑the‑job training was not provided.  The issue we trust decide is whether the agreement should be set aside.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 provides as follows:

Agreements in regard to claims.  At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board. otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as a order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be to the best interest of the employee or beneficiary of beneficiaries.


The Board can set aside an agreed settlement or a Compromise and Release on general principles of law and equity concerning the recision of contracts.  Regina 13.  Doughty v. Icicle Seafoods, Inc., AWCB Decision No. 860146, AWCB Case no. 208655 (June 16, 1986), Fred M. Anderson v. Jerry Sutton, AWCB Decision No. 840068, AWCB Case No. 100729 (March 23, 1984): Freitag v. City Electric, 3AN‑79‑8860 Civil (Alaska Superior Court August 19, 1981).  The grounds on which the agreed settlement might be voided are fraud, mistake, or duress. See Freitag v. City Electric.  Here the applicant alleges no fraud.  He does allege mistake and economic duress.


The courts are generally reluctant to set aside agreements because of freedom of contract principles and the desire that private dispute resolutions be final.  The Alaska Supreme Court in Witt v. Watkins 579 P.2d 1065, 1068 (Alaska 1978), articulated the standards to apply to contested settlements in Alaska.  The Court directed that the party seeking to rely upon the release must first establish "that [the release] was given with an understanding of the nature of the instrument.  If that understanding is demonstrated, "the burden is [then] on the releaser to show by clear and convincing evidence that the release should be set aside."  id. at 1070.  The employee was represented by attorney Chancy Croft throughout the settlement process. in his pleadings he clearly articulated his understanding of the nature and terms of the C&R.  We conclude that the applicant must show clear and convincing evidence to set aside the C&R.


Witt delineates the categories of evidence to be examined:

Factors that may be considered are the manner in which the release was obtained‑‑including whether it was hastily secured at the instigation of the releasee; whether the releaser was at a disadvantage because of the nature of his injuries; whether the releaser was represented by counsel; whether he relied on representations of the release of a physician retained by the releases and whether liability was seriously in dispute.  The relative bargaining positions of the parties and the amount to be paid should also be considered.

(Id.)

There is no evidence that the C&R before us was obtained in haste.  The employee was injured in June, 1985, the negotiations between the attorneys were concluded in April, 1987, and we approved the settlement in July, 1987, after determining that the C&R conformed to AS 23.30.012. The record reflects that the employee desired to avoid the vocational rehabilitation provided by the respondents, and hoped to set himself up in a business.  Nevertheless, he agreed to participate in an on‑the‑job training program at the gun shop of his choice. Thereafter, the employee was paid reduced compensation payments beginning February 17, 1987 when he was found to be medically stationary and was rated.  Nevertheless, there is no indication that the respondents pressured him into negotiations for settlement.


There is no showing that the employee's back injuries put him at any special disadvantage in the settlement negotiations, and he was represented by counsel during the full period of those negotiations.  The record shows that the employee and the respondents relied on the medical evaluation, diagnosis, and impairment rating by the employee's treating physician.


The respondents' liability was in dispute.  The record indicates that the parties believed the employee was medically and vocationally stable. The respondents argued that suitable gainful employment was available.  Nevertheless, they agreed to pay permanent partial disability benefits, beginning February 17, 1987, with a maximum recovery of $60,000.00. Apparently, this amount was a factor used by the parties, and was discounted to present value, for the lump sum settlement.  In addition, the employee was provided an additional payment to cover his on‑the‑job training expenses, but completion of the training program was entirely the employee's (Alvin responsibility.  Considering all the factors listed in Witt, we conclude that there has been no clear and convincing reason given to set aside the C&R, despite the employee's claim of economic duress.


The record is clear that the employee understood the general nature of the C&R document.  Still, what the employee claims not to have understood is that the delay created by getting approval of the C&R and the nonwaiver of workers' compensation liability would create a lost on‑the‑job training opportunity, a problem. not specifically addressed in Witt,


The court in Witt discussed an unforeseen change in the releasor's condition, and held that the traditional rules of “mistake" would be relaxed in cases on non‑negligent unilateral mistake (id. at 1068) when unforeseen disabilities were subsequently discovered (id. at 1069).  In the case before us no subsequently discovered disability
 arose when it was learned that the on‑the‑job training was no longer available.  Moreover, it is clear that part of the delay in getting Board approval is the result of the negligence of the employee's party.  For these reasons, the relaxed rules of Witt do not apply.


If the employee actually came to a misunderstanding of the settlement regarding the requirements for participation in the on‑the‑job training, he made a mistake of fact as to the contents of the writing.  Such mistakes of fact are dealt with by basic principles of contract law.  The basic rule is laid out in the Restatement (Second) of Contracts §153(19) which states that if only one party to a contract makes a mistake, the contract is still valid unless certain conditions exist,


Specifically, §153(19) reads as follows:


When Mistake of One Party Makes a Contract Voidable.

Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him it he does not bear the risk of the mistake under the rule stated in §154, and

(a) the effect of the mistake is such that enforcement of the contract would be unconscionable, or

(b) the other party had reason to know of the mistake or his fault caused the mistake.


Thus, if only one party to a contract makes a mistake, the contract still valid unless 1) enforcement of the contact would be unconscionable, 2) the other party had reason to know of the mistake, or 3) the other party's fault caused the mistake.


We reviewed the settlement and agreement under AS 23.30.012, found it confirmed to the provisions of the Alaska Workers' Compensation Act, and approved it on July 8, 1987.  The agreed settlement was not found to be unconscionable at that time, nor do we find it unconscionable now.  There is no evidence presented thus far that the respondents had any reason to know of the employee's alleged mistake.  The employee arranged the on‑the‑job training program, and the C&R clearly states that he was responsible for the on‑the‑job training upon our approval. we find the terms of the agreed settlement reasonable and clear, and find no evidence that the alleged mistake was caused by fault of the respondents, We conclude that the agreed settlement is not voidable for mistake.


In reaching this conclusion, we have accepted the employee's written allegations as true; he did not submit sworn affidavits or testimony as evidence, originally, he requested a hearing but later agreed to present his case based on written arguments and the record.  We are aware that the Alaska Supreme Court expects us to inform pro se litigants of the proper procedures for actions they are obviously trying to accomplish.  Breck v. Ulmer, 745 P.2d 66, 75 (Alaska 1987).  Although we have decided that the employee's claim must be denied at this time for lack of evidence, we also conclude that if he wishes to submit clear and convincing sworn testimony and additional evidence showing that the C&R should be set aside, we will reconsider this decision.  The employee must request an oral hearing within 30 days if he wishes to present additional evidence.

ORDER

The Applicant's request to modify or to set aside the agreed settlement of July 8, 1987 is denied and dismissed.


DATED at Anchorage, Alaska, this 20th day of April, 1989.

ALASKA WORKERS’ COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Donald R. Scott
Don Scott, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staving payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Kent A. Fletcher, employee/petitioner; v. Rainproof Roofing, employer; and Alaska National Insurance Co., insurer/respondents, Case No. 514188; dated and filed in the office of the Alaska Workers' Compensation Board at Anchorage, Alaska this 20th day of April, 1989.

Clerk

SNO

� AS 23.30.264(10) defines disability as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."








