ALASKA WORKERS' COMPENSATION BOARD
P. O. Box 25512 Juneau, Alaska 99802‑5512
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This claim was heard at Anchorage, Alaska on April 5, 1989.  Employee was present and represented by attorney Michael Jensen.  Defendants were represented by attorney Michael Budzinski.  The record closed at the end of the hearing.

ISSUES
1. Is Employee's need for medical care related to his industrial injury?

2. Is Employee entitled to an award to reimburse the Veteran's Administration for prescription costs they have paid, and an award for continuing prescription costs?

3. Is Employee entitled to an award of actual attorney's fees and legal costs?

SUMMARY OF THE ARGUMENTS AND EVIDENCE

It is undisputed that Employee was injured in the course and scope of his employment as a television repairman in October 1981.  Employee had a 13‑year history of back problems before the 

October, 1981 injury He had had several previous compensable incidents from which he had recovered and returned to work. the time of the 1981 injury he was not taken any pain medication.


After the 1981 incident Employee has had complaints of headaches as well as neck and shoulder pain. He also suffered from depression.


Employee was unable to return to work and Defendants paid disability benefits. on February 26, 1986, we approved an agreed settlement in which Employee released all of his claims except medical benefits.  Employee has returned to work and is currently self‑employed.


In June, 1988, Defendants refused to pay for Employee's ongoing medical prescriptions provided by Janice Kastella, M.D. Employee had been treated at Dr. Kastella's office since July 1982, although she personally did not see him until June 27, 1983, At the time Employee's prescriptions were denied, Dr. Kastella was prescribing 200 Anaprox tablets per month, 120 Ludomil tablets per month, 20 Tylenol #3 tablets per month, and 100 Flexeril tablets per month. (Kastella Dep.  P. 391.  Employee testified he was to take four Ludomil tablets per day, Tylenol #3 as needed but not to exceed the 20 tablets per month, and the other prescriptions as needed.


Before denying Employee's continuing prescription costs, Defendants had an Anchorage panel of physicians evaluate him.  The panel was comprised of Paul Craig, M.D., a psychiatrist, Michael Newman, M.D., an orthopedic surgeon, and Kenneth Pervier, M.D., a neurologist.  The panel concluded that Employee's medications could be changed.  They suggested substituting an over‑the-counter anti‑inflammatory for Anaprox.  They believed Employee no longer suffered a condition for which Flexeril and Tylenol #3 were appropriate.  The believed the Ludomil was appropriate for Employee's psychological problems, but that these problems were unrelated to the injury.


Employee testified that after Defendants denied further payment for his prescriptions, his condition deteriorated and he was no longer able to work full‑time.  Accordingly, his business suffered.  After a few months, he sought treatment at the Elmendorf Air Force Hospital.  The Veteran's Administration is currently providing assistance for him to obtain his prescriptions.  Because Defendants objected to our relying upon the Veteran's Administration's medical reports unless they had an opportunity to cross examine the authors of the reports and because Employee did not provide that opportunity, we are unable to consider these medical records.


Employee contends the opinions of the Defendants' Anchorage panel of physicians are in error as they did not have his complete medical history, and they misunderstood the amount of medication he was taking. He contends that each doctor saw him for no more than 20 minutes, except Dr. Craig who had him take an MMPI.


Defendants contend Dr. Kastella's opinion is flawed because she only sees Employee once every year, and one time did not see him for about one and one‑half years.  Defendants argue Dr. Kastella is prescribing medications without examining Employee, she has turned control of the medications to Employee, and she is prescribing amounts in excess of that recommended in the Physician's Desk Reference, They note that Dr. Kastella. agreed with their doctors' opinion that over‑the‑counter anti‑inflammatories could be substituted for Anaprox.


Employee counters the recommendation for over‑the‑counter anti‑inflammatories with his testimony that aspirin and 1buprofen upset his stomach.  While Dr. Kastella testified that she had no objection to substituting over‑the‑counter medication, Ibuprofen in large amounts is hard on the kidneys and liver. (Kastella Dep. p.31 ).


Employee contends his psychiatric condition, other than a brief stay for psychiatric observation at age 19 while in the U. S. Coast Guard, was fine before the, industrial injury. He contends the industrial injury aggravated his preexisting underlying psychiatric state to cause chronic depression and, therefore, the prescription for Ludomil is appropriate.  He relies upon Dr. Kastella's testimony that his underlying psychological condition and his compensable injury are "truly inherently interwoven," and the alleged preexisting chronic pain condition was aggravated by the compensable injury. (Kastella Dep. at 43‑45).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

We agree with both parties that the medical evidence that each side relies upon is flawed.  After listening to the Employee's testimony, we understand why the physicians became confused about his medications. We too became confused over the amount and the frequency with which he used the medication because Employee mistakenly would say day when he meant month, would start discussing a different medication than the one about which he had been asked, and tended to digress with explanations that were not requested.


We find the medical evidence available to us is diametrically opposed in some instances, but consistent in other instances.  Because of the disparity between the medical opinions in some instances we are concerned about relying upon the medical information available without getting an independent review based on more accurate information about Employee's history, treatment, and prescriptions before making a determination about his claim.  We are particularly concerned about the long‑term use of medications and the adverse effects they may have upon Employee.  Under AS 23.20.095(e), AS 23.30.110(g), and 8 AAC 45.090(a)(2) we can require an employee to be examined by a physician of our choosing at Defendants' expense.  We find such an examination is the most appropriate course before making a determination in this case.


We give each party an opportunity to submit the names, addresses, and credentials of three physicians to perform this examination. Our preference would be a physician who is board certified in both psychiatry and neurology.  As we believe there is no physician in this state who is board certified in both neurology and psychiatry, the parties may suggest the names of such a physician from another state. If both parties' lists contain the name of the same physician, we shall appoint that physician to perform the examination.  If not, we shall select a physician.  We direct the parties to submit their lists within 30 days of the date of this decision.


We further direct the Defendants to copy all the medical reports in their possession relating to this case, including the records from the Veteran's Administration and Dr. Kastella's deposition, within 20 days after the date of this decision.  The copies are to be placed in a bound volume, in chronological order, and each page numbered consecutively.


Once the records are copied, Defendants must serve the copies upon Employee's attorney. Employee and his attorney must review the copies of the medical records within 10 days after being served.  Employee and his attorney must make sure all medical reports have been copied.  Within ton days after Employee and his attorney have reviewed the copies of the medical records, the Employee and his attorney must file the medical records with us together with an affidavit that they have reviewed the copies and they complete.


After receiving the copies of the medical records, we will then send the copies together with a copy of this decision to the physician we select to  perform the review.
 If the physician believes an in‑person examination of Employee is necessary, Defendants shall arrange for Employee's transportation and travel expenses to attend the examination.


We provide the following findings regarding the Employee's personal and medical history, These findings are taken from the Employee's testimony or the medical records and are to be used by the physician we select to perform the review, If Employee’s examined and provides a different version of the findings, the physician must base the evaluation on these findings, not on the statements Employee makes at the time of the examination.


1. John Hamm, M.D., a psychiatrist with the Central Seattle Panel of Consultants, reported that Employee said his parents divorced when he was four years old.  His mother remarried when he was 10 years old. His stepfather sexually molested him, and he was "kicked out" of the home when he was 16 years old. (Hamm April 13, 1983 report) Employee testified at the hearing that as a youth he was involved in street gangs.


2. Employee testified at the hearing that at age 19 while in the U.S. Coast Guard he was involved in an altercation and spent several days in a psychiatric ward under observation.


According to the January 16, 1982 history taken by Marcel Malden, M.D., Employee told him he had a "nervous breakdown" while in the U.S.  Coast Guard and was committed to a mental hospital.  He denied having received further psychological treatment thereafter.


According to the history recited by Dr. Hamm in his April 13, 1983 report Employee was discharged from the U.S. Coast Guard For a "nervous breakdown," and discharged with a diagnosis of a personality disorder,


3. Dr. Malden's January 16, 1982, report states that Employee said his father "killed himself with alcohol," and his brother committed suicide in 1980 when his marriage was breaking up According to the April 13, 1983, report of the Central Seattle Panel of Consultant, Employee's grandfather also committed suicide due to the loss of his wife.


4. Employee had a low back injury in 1968 with either recurrences or aggravations periodically thereafter.  In 1980 he had another low back incident and was off work for about eight months. At the time he was released for work he still complained of low back pain, neck pain and occasional headaches. (Shields December 23, 1981 chart note).


5. The injury with which we are concerned occurred in October, 1981.  Employee told Joseph Shields, M.D., his injury occurred when he lifted a television set overhead for more than two minutes, and felt he sprained his back from the neck into the lower back.  His condition progressively worsened and he was hospitalized. (Id.)


Alternately, the injury may have occurred on October 9, 1981.  According to the history taken by Dr. Malden on January 16, 1982, Employee told him he was "bringing out a TV set" on October 9, 1981. "By the time he got it to the shop he had severe back pain." Thereafter he continued to work as a television repairman, but did not carry any television sets. (Malden January 16, 1982 History & Physical Examination).


6. Regardless of how the injury actually occurred, by December 23, 1981, Employee reported he was feeling better but still had neck pain and headaches. He was given darvocet N‑100, robaxin, and motrin. (Shields December 23, 1981 chart notes.


7. According to a December 30, 1981, chart note by David Thiel, P.A., with Dr. Shields' office, Employee has had an episode of hepatitis.  The type and duration are unstated.


8. In early January, 1982, Employee was admitted to the Emergency Room after acute alcohol and drug overdose.  He was apparently saving medications and had been receiving medications from different doctors, which was unknown to the doctors.  The primary stated precipitating factor was related to marital problems. (Thiel January 11, 1982 chart note.)


9. As of January 6, 1982 Employee was complaining of ringing in his ears as well as headaches, whether or not he took aspirin. (Thiel Dec. 61 1982 chart note).


10. Employee had narrowing and spurring between C‑6 and C‑7 before the October 1981 injury according to Dr. Malden's December 23, 1981, chart note.  He also had facet joint sclerosis and perhaps some L‑5, S‑1 narrowing according to the same chart notes.


11. On January 16, 1982 Employee was seen by Michael Wiese, M.D., who diagnosed myofascial syndrome and recommended a psychiatric evaluation.


12. On May 10, 1982, Thiel's chart notes indicate that Employee was seen after some type of altercation in which he was either hit in the head or fell into something.  Employee had increased headaches and soreness in the neck.  He was hit a couple of times and his neck was jerked backwards.  He denied loss of consciousness.  He had abrasions over the bridge of the nose and muscle spasms in the trapezium, with tenderness in the occipital region.


13. An MMPI interpreted by psychologist Richard Enter, Ph.D., on July 22, 1982 found Employee's profile within normal limits, but "suggests a somewhat immature, dependent individual probably with some excess physical complaints and a personality style which might be prone to having difficulty with either alcohol or chemicals as a dependant process." At the hearing, Employee testified that he is a recovering alcoholic and in the past six years he has rarely had anything to drink.


12. Sigmu Alpha, M.D., a neurologist, stated in a March 1, 1983, letter to the adjuster: "The difficulty both you and I are having in this case  will be present in any case where the only deficit is subjective, that is, pain. . . . One would then say that the patient's complaint must be real despite its subjective nature.  On the other hand, one could state that here is a young man who has had problems since early adulthood, basically all of his employed life, with one sort or injury or another, a suicide attempt, psychiatric problems with nervous breakdowns even before employment, marital problems, and no objective findings through this long history of injury and doctor visits.  One could state then we have obviously an overwhelming psychological overlay to his inability to work."


13. Dr. Hamm's diagnostic impressions stated in his April 18, 1983 report were a history of situational depression (adjustment disorder with emotional and behavioral features).  "This seems to be related to both the industrial injury and the severe marital problems resulting in separation.  The patient now has resoled this and there are no residual symptoms.  No treatment is indicated" Dr. Hamm found Employee had a "personality disorder, mixed type.  Some history of impulsiveness, immature ego defences [sic]. . . . No treatment is indicated and this is not an industrially related problem."


14. The Central Seattle Panel of Consultant's impressions in 1983 were chronic cervical strain with muscle contraction headaches and chronic lumbar strain.  They believed the cervical condition and headaches were related, on a more probable than not basis, to the 1981 injury. They thought "it is unlikely that a pain clinic would help him at this point, although it would be advisable to have him tapered off of potentially habituating medications, such as Talwin."


15. The more recent medical evaluation by Defendants' Anchorage panel of physicians reports a valid MMPI, psychological factors which are contributing to the persistence of his physical complaints, and a tendency to become addicted to medications.


16. For at least the three months before the Anchorage panel of physicians examined Employee, Dr. Kastella had been prescribing on a monthly basis 200 Anaprox, 120 Ludomil, 100 Flexeril and 20 Tylenol #3.


17. Employee testified that his prescription usage before and after the examination by the Anchorage panel of physicians was four to six Anaprox per day or 120 to 180 per month, four Ludomil per day or about 120 per month, an average of three to six Tylenol #3 per month, and a total of three Flexeril in the nine months before the examination.


18. Employee testified that before the examination by the Anchorage panel of physicians, each month he would throw away the unused portion of his prescriptions, and then had the new prescription filled.  This means Employee was throwing away 14 Tylenol #3 per month and almost 100 Flexeril tablets per month.


19. Dr. Newman reported that Employee takes at least nine Anaprox per day, and sometimes as many as 15.  Dr. Pervier, a neurologist, also stated Employee took 12 ‑ 15 Anaprox per day.  Dr. Newman and Dr. Pervier are clearly incorrect regarding the amount of Anaprox taken.  This is based not only on Employee's testimony, but also on the amount prescribed by Dr. Kastella, which is 200 per month.


20. The Anchorage panel of physicians diagnosed chronic pain syndrome, overuse of prescription drugs and psychological factors affecting Employee's physical condition.  They believed that Employee does not have a bona fide cervical spine problem requiring treatment.  They recommended reduction in medication usage. They recommended substituting an over the counter medication for Anaprox. They stated the use of Flexeril and Tylenol #3 was not indicated.  They felt Ludomil was appropriate for Employee’s psychological problems but the psychological problems were not the result of his injury.

ORDER

The parties shall  proceed in accordance with this interlocutory decision.


DATED at Anchorage, Alaska this 24th day of April, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Otrom, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

RJO: rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

CERTIFICATION

I hereby   certify that the foregoing is a full, true  and correct copy of the Interlocutory Decision and Order in the matter of John Pierce, Sr., employee/applicant, v. Service Electric, employer, and Industrial Indemnity Company Of Alaska, insurer/defendants; Case  No.101756 dated  and  filed in the office of the Alaska Workers' Board in Anchorage, Alaska, this 24th day of April, 1989.

Clerk

SNO

� If the copies of the medical records prepared by the Defendants were not complete when reviewed, Employee must supplement the medical records.  The supplemental medical records must be placed in a separate bound volume with the pages numbered consecutively.  Employee shall file the supplemental medical records with us and serve a copy upon the Defendants.


� Employee made much of the short time spent by Defendants' Anchorage panel of physicians in examining him.  We believe that an expert, such as a physician, can often make a determination by reviewing the written records.  In this case it especially appears possible to do this since the primary problem has existed for many years without change, and several physicians have already examined Employee.  The only real issues now are whether the medications prescribed by Dr. Kastella are for the industrial injury, and whether the type, amount and frequency are appropriate.  A lengthy examination to make this determination is not necessary if the physician has all the medical records and an accurate medical history to review.








