ALASKA WORKERS' COMPENSATION BOARD
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This claim was heard at Anchorage, Alaska on April 12, 1989.  Employee was present and represented by attorney William Erwin.  Defendants were represented by attorney Phillip Eide.  The record closed at the end of the hearing.

ISSUES
1. Is Employee permanently and totally disabled?

2. Is Employee entitled to an award of statutory minimum attorney's fees?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

At the beginning of the hearing, the parties stipulated that Employee was; injured in the course and scope of his employment with Marathon Oil Company on March 14, 1979.  They stipulated that incident caused a back injury which necessitated a laminectomy and fusion.  The parties stipulated that Employee is limited to light‑duty work as a result of that injury.


Employee testified that he is now 54 years old.  He has worked in the oil fields for many years.  Although he has little formal education and reads and writes at about a third grade level, he worked his way into a supervisory position as lead roustabout.  Any paperwork that needed to be done at the job was usually completed by one of the people he supervised.


Following Employee's 1979 injury he worked for a period of time before he became disabled and underwent surgery.  Defendants paid him temporary total disability (TTD) benefits.  They provided vocational rehabilitation assistance.  The vocational rehabilitation counselor worked with Employer to modify Employee's job so he could return to work after the surgery.  From the vocational rehabilitation reports it appears the job was not really modified, but instead Employee was assigned to a different drilling platform where he did not have to climb stairs.  He became the lead roustabout at the Trading Bay facility and returned to work in January 1984. (Collins Progress Report VI, January 4, 1984).


Employee worked at the Trading Bay facility until June, 1986.  Employee testified at the hearing that during the period from January 1984 to June 1986 he continued to experience problems with his back but continued to work.  The medical records reflect that he saw George Wichman, M.D., on March 2, 1984, and complained of continuing right leg problems.  No treatment was recommended. (March 7, 1984 Physician's Report).  He saw Dr. Wichman on April 12, 1984, with complaints that the doctor described as "basically the same symptoms that are expected even from a successful fusion."  No treatment was recommended.  (April 13, 1984 Physician's Report).  When he saw Dr. Wichman on July 23, 1984, he stated that "when I move and do a lot of lifting it hurts and my foot burns.  When I don't do anything I have no problems.,, No treatment was recommended. (July 24, 1984 Physicians Report).  He consulted Dr. Wichman on October 11, 1984, with the same symptoms; no treatment was recommended. (October 12, 1984 Physician's Report).  Employee saw Dr. Wichman On February 26, 1985, and complained again of problems with his leg causing a burning sensation, but he could live with it. No treatment was recommended. (February 27, 1985 Physician's Report).  During his June 24, 1985, visit with Dr. Wichman Employee again complained of the burning in his leg.  He told the doctor that he was doing pretty well since he was working for an understanding company, but "[w]hen I have to get another job with another company, nobody would take me because of my back problems." Again, no treatment was recommended.  Dr. Wichman rated Employee's permanent impairment at 25 percent. (June 25, 1985 Physician's Report).  When Employee saw Dr. Wichman on December 2, 1985, he had discomfort in the low back and right leg which had caused trouble in being able to sleep.  Dr. Wichman prescribed physical therapy and Halcion. (December 5, 1985 Physician's Report).


Employee testified that he came into Anchorage in early June 1986 to see Dr. Wichman because of his back discomfort.  He testified he thought he left the Trading Bay facility a few days earlier than the end of his usual shift rotation.  Employee saw Dr. Wichman on June 9, 1986, complaining of pain in both legs and that it was getting worse.  Dr. Wichman thought Employee might have spinal stenosis.  Tests and a consultation with Dr. Garner were arranged. (June 19, 1986, Physician's Report).


Richard Garner, M.D., examined Employee and discouraged any operative procedure because Dr. Garner "really [didn't] think that we will get this man back to full gainful employment. . . ." (June 24, 1984 Physicians Report). Dr. Garner qualified his report in his deposition by saying:

A. To answer your question a bit obliquely, were I to read my own statement, I would not read it as being a precluding this man from ‑‑ from gainful employment.  The way I would read my own statement would be that I would limit him from heavy labor or sustained repetitive lifting type of occupations.  But if you were to ask me, reading my own note, would this man be capable of any type of gainful employment, I would say yes, there's probably many forms that he could do and do quite successfully.

Q. We are aware of some situations where a person is so incapacitated by pain that they can't work a ‑‑ full day, for instance.  You've seen those patients?

A. Correct.  Yes.

Q. Then you would not categorize Mr. Criswell as being in that category?

A. No. And as sort of an aside . . . . This man is unlikely to return to full gainful employment.  To my mind, if a person's going to be limited without surgery as much as he is with surgery, why do the surgery?

(Garner Dep. pp. 15 ‑ 16).


When Employee saw Dr. Wichman on June 26, 1986, Dr. Wichman reported:

I believe that he is incapacitated in terms of his employment.  His incapacitation will be indefinite.  This incapacitation was present even before [he] was laid off . . . . he probably would not be able to work at the same occupation even if the job would have been offered to him.

(June 27, 1986 Physician's Report).


Sometime during June, 1986, while Employee was off work because of his back complaints, Employer offered him the option to retire.  Employee testified that the oil industry was having economic problems and many jobs were being abolished.  The early retirement option was offered for a limited time period.  Employee believed it was only a matter of time before he would be laid off and, given his back condition, he thought early retirement would be best for him.


Defendants again a vocational rehabilitation counselor to work with Employee.  Don Helper meet with Employee and filed an initial rehabilitation report dated August 21, 1986.  In that report, Helper restated Employee's work and educational history.  Under "Recommendations" he said:

There does appear to be some conflicting data in the file whereby Dr. Wichman indicates that Mr. Criswell is incapacitated in terms of his employment.  However, based on feedback from Mr. Criswell, he indicates that he was able to function in the position at Trading Bay and that the acceptance of the retirement was based on the offer given to him as well as to other older workers by Marathon oil.  It appears as though this was an incentive to take retirement rather than risk pending layoffs. . . . It is highly unlikely that any employment opportunities could be identified in the oil companies based on Mr. Criswell's physical limitations and focus skill areas. However, it is possible to identify and complete job analyses as a truck driver within the oil companies and perhaps a job analysis as a tool pusher supervisor, . . . . Mr. Criswell's intended plan may be dictating his direction. . . .


Shortly thereafter, Employee located a home in a small rural community near Flippin, Arkansas and bought it.  In his October 1, 1986, report Helper noted Employee's plan to relocate to Arkansas, and that he was interested in obtaining work as a grounds keeper.  Helper recommended a doctor's examination and completion of a physical capacities evaluation to help determine what type of work Employee was capable of performing.


In his November 8, 1986, report Helper noted that Employee had transferrable skills to organize and supervise crews as well as perform minor maintenance.  Helper noted that Employee was "quite well spoken [and] expresses himself very well." If Employee were to remain in Alaska Helper recommended remedial reading, and then a further evaluation and determination of his occupational goal.


Sometime in September 1987 Employee underwent a five‑level bypass surgery for longstanding heart problems.  Nothing else happened in connection with vocational rehabilitation until Defendants requested Keith Morelock, a rehabilitation specialist in Little Rock, Arkansas to contact Employee.  Morelock's February 9, 1988, report indicates he contacted Employee at his home.  Morelock noted that Employee walked two miles each day and did some yard work.  Morelock recommended a medical evaluation to determine Employee's current physical limitations.  According to Morelock's May 6, 1988, report, he arranged for a Dr. Flanigan to examine Employee.  Apparently Dr. Flanigan recommended additional diagnostic testing, but we have no record that the testing was completed nor do we have Dr. Flanigan's initial report.


Morelock discussed Employee's vocational options which included small appliance repair and ceramics finishing.  He noted that "Flippin is a small, rather isolated community that in all probability will not offer a large number of job opportunities." Employee agreed to participate in a literacy program, if it could be obtained locally:

He said he would not drive to Mountain Home (thirty miles away) everyday if this was required, however. called Mr. Kieser at the nearest literacy center in Mountain Home and was informed that their office does cover the Flippin area.  I was told that it might be possible to arrange tutoring with someone in the Flippin community, but that the client would need to go to the Mountain Home office to explore this further.


Morelock also arranged for an evaluation of Employee's physical capacities by Physical Assessment Center (PAC) at St. Vincent Infirmary.  His work tolerances were reported as being able to sit for up to 45 minutes at a time, stand stationary for 15 minutes, stand and walk for 23 minutes, able to lift up to 21 pounds, carry 17 pounds in a bilateral frontal position a distance of 60 feet, and push and pull a flatbed cart with 125 pounds for about 25 feet.  The evaluator summarized:

At this point, I do not feel Mr. Criswell will be able to do a job requiring heavy lifting.  He will also need a job in which he changes positions frequently.  Due to his limited education, he would require a job in which there was little or no reading or he would need assistance with that portion of the job. . . . Based on his performance while at PAC, I recommend admittance to a Work Hardening Program if Mr. Criswell will be returning to a job . . . .

(Physical Assessment Center Brief Summary, March 14, 1988).


Morelock filed a report dated March 30, 1988, in which he recommended a labor market survey to explore grounds keeper positions in the local area as well as other jobs within Employee's physical limitations.  If such work was not available, then Morelock recommended Employee contact the literacy program to improve his reading skills.  Morelock also suggested that Employee be examined by a neurosurgeon to determine his current medical condition and confirm the rehabilitation guidelines.


Thereafter, nothing happened regarding rehabilitation.  Neither Defendants nor Employee took any further action.  Employee testified he has not looked for work, although he would like to go to work.  He testified that he thought he might be able to work as a grounds keeper if he needed an income.


Both Morelock and Helper testified at the hearing.  Morelock testified there are several positions that Employee might be able to do despite his literacy problems, such as grounds keeper, photo film processor, a factory assembly job, and a greeter at a shopping mall.  Helper testified there were several jobs he identified through a computer search that Employee should be able to do without further literacy training.  These included such positions as engraver, parking enforcement officer, security officer, and microfilm operator.  Both Helper and Morelock testified that they believed it was possible to return Employee to full‑time employment.  Morelock testified that some job placement assistance may be required given Employee's limitations.


Employee testified that he still has back and leg discomfort.  He has difficulty getting out of the bathtub. if he sits for extended periods of time, his right leg goes numb from the knee to the buttocks.  He can walk about one mile, but has to take breaks.  He finds himself using a cane more and more.  He has about one‑half acre of lawn to mow, and uses a riding lawn mower.  He puts wood in a wheelbarrow and directs it downhill to the house, but his wife carries the wood into the house.  Sometimes when he overexerts himself, he won't be able to get out of bed the next day.


Employee contends he is in the odd‑lot category and does not have an obligation to undertake rehabilitation on his own.  He acknowledges he has an obligation to cooperate but not to undertake rehabilitation out of his own resources He contends his condition continues to worsen and he is permanently totally disabled as he has had no post‑injury earnings.


Defendants contend Employee has not been fully evaluated because he moved to Arkansas.  They argue Employee has retired and taken himself out of the labor market.  They contend Employee has an obligation to minimize his damages and he has failed to do so since he has not looked for work or sought reading improvement assistance.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Workers, Compensation Art defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment." As 23.30.265(10). At the time of Employee's injury permanent disability was specifically defined in the Act.


Employee seeks permanent total disability.  At the time of Employee's injury AS 23.30.180 provided:

In case of total disability adjudged to be permanent 66 2/3 percent of the injured employee's average weekly wage shall be paid to the employee during the continuance of the total disability.  Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or of any two of them in the absence of conclusive proof to the contrary constitutes permanent total disability.  In all other cases permanent total disability is determined in accordance with the facts.


Employee contends he is presently prima facie in the "odd‑lot" category. 2 A. Larson, The Law of Workmen's Compensation Section 57‑61(c) (1984).  To be in the "odd‑lot" category, the employee must show that the degree of physical impairment coupled with his mental capacity, education, training, or age make him incapable of performing services other than those for which no reasonably stable market exists.  J.B. Warrack Co., v. Roan, 418 P.2d 986 (Alaska 1966).  In Roan the court stated:

For worker's compensation purposes total disability does not mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.  The evidence here discloses that Roan is a carpenter but is unable physically to follow that trade.  He is act qualified by education or experience to do other than odd jobs provided they are not physically taxing.  As the Supreme Court of Nebraska has pointed out, the "odd job" man is a nondescript in the labor market, with whom industry has little patience and rarely hires, Work, if appellee could find any that he could do, would most likely be casual and intermittent. in these circumstances we believe the Board was justified in finding that appellee was entitled to an award for permanent total disability under the Alaska Workmen’s Compensation Act.

Roan, 418 P.2d 988,


In Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 187 (Alaska 1978) the Court quoted from Jordan v. Decorative Co., 130 N.E. 634, 635‑6 (New York 1921) which described "odd lot" employment:

He [the plaintiff] was an unskilled or common laborer. He coupled his request for employment with notice that the labor must be light.  The applicant imposing such conditions is quickly put aside for more versatile competitors.  Business has little patience with the suitor for ease and favor.  He is the "odd lot" man, the nondescript in the labor market."  Work, if he gets it, is likely to be casual and intermittent Re‑buff, if suffered , might reasonably be ascribed to the narrow opportunities that await the sick and halt.


In discussing this case recently we noted that employment practices in the United States have hopefully become more enlightened that those existing in 1921. Bodkin v. Pioneer Oilfield Services, Inc., AWCB Decision No. 88‑0370 (December 30, 1988).


If an Employee is not prima facie in the odd‑lot category or presumed PTD under the Act, then PTD must be determined in accordance with the facts of the case.  As 23.30.180. Defendants contend Employee is only partially disabled.  At the time of Employee's injury the Act compensated permanent partial disability under AS 23.30.190.  Under former subsection 190 (20) Employee’s injury is compensated based on his loss of earning capacity.  Loss of earning capacity is determined in accordance with former AS 23.30.210, Under former subsection 210(a) when an injured worker has no post‑injury wages, the factors to be considered are the nature of the injury, the degree of physical impairment, the usual employment, and any other factors or circumstance in the case which may affect the capacity to earn wages.  We find these factors are also relevant in determining PTD when an injured worker is not statutorily presumed PTD.


In Bignell v. Wise Mechanical Contractors, 651 P.2d 1163, 1167‑8 (Alaska 1982) the court stated:

Vocational rehabilitation is a peculiarly appropriate "other factor" to be considered in determining the extent of an injured employee's loss of earning capacity.  The Board will have a far stronger basis to ascertain the impact on an injured employee's wage earning capacity after completion of a vocational rehabilitation assessment and, in appropriate cases, a vocational rehabilitation program.

. . . .

Vocational rehabilitation is but one way by which an injured employee mitigates the damage he suffers as a result of an industrial accident.


At the time of Employee's injury vocational rehabilitation assistance was governed by AS 23.30.040(e) (repealed ch 93 SLA 1982).  Subsection 40(e) provided:

The board may direct and provide the vocational retraining and rehabilitation of a permanently disabled person whose condition is a result of an injury compensable under this chapter by making cooperative arrangements with insurance carriers, private organizations and institutions or state or federal agencies.  The expense of the retraining and rehabilitation shall be paid out of that portion of the second injury fund that exceeds $10,000.  The person being retrained or rehabilitated shall receive compensation from the second injury fund for maintenance, in the sum which the board considers necessary during the period of retraining and rehabilitation, not exceeding $100 a month.  The total expenditures for maintenance, training, rehabilitation and necessary transportation may not exceed $5,000 for one person.


We have previously noted that subsection 40 did not provide details concerning referrals for rehabilitation evaluations or services, or whether an employee must travel at the employer's request for evaluation.  We have found that the Alaska Supreme Court in Bignell v. Wise Mechanical Contractors, 651 P.2d 1163, 1168 (Alaska 1982), held that an employee with an unscheduled disability may continue to receive temporary total disability benefits from the employer while he is engaged in a vocational rehabilitation evaluation or retraining program.  Park v. S .J. Groves & Sons Company, AWCB No. 84‑0082 (April 3, 1984); aff'd on other grounds, 1KE‑84‑343 (Alaska Super.  Ct., March 22, 1985).


We find Employee has been rated at 25 percent permanently impaired by Dr. Wichman.  We do not know what criteria were used in making that rating.  We note that since 1982 permanent impairment ratings are to be done using the American Medical Association Guides to the Evaluation of Permanent Impairment.  AS 23.30.190(b); AS 23.30.095(j)(repealed); 8 AAC 45.122.


Although our opportunity to observe Employee was limited to about two and one‑half hours, we agree with Helper's assessment.  Employee may have a limited educational background, but he is well spoken. we also find that he has some obvious physical limitations, but he moves well and appears to handle his discomfort well.


At the time of Employee's injury he was working in a supervisory position that was somewhat physically demanding because it required lifting up to 50 pounds at times.  We find Employee was neither a common laborer nor did he perform unskilled work at the time of the injury.  He had worked into a lead position and supervised a crew of up to twelve men.  He obviously has organizational skills, supervisory skills, the mental capacity to retain much that he learned, and developed ways to cope with his educational handicap.


We have evidence from the vocational rehabilitation specialists that there are jobs which he could perform despite his physical limitations and limited reading skills.  With improved reading skills he would become more employable.  The limitations described by the Physical Assessment Center are quite restrictive, but it appears Employee can work eight hours a day if he can alternate sitting, standing and walking.


After considering Employee's age, education, training, physical impairment, and mental capacity we find he does not present a prima facie case of being in the "odd‑lot" category at this time.


We agree with Defendants that under former subsection 40(e) Defendants have no obligation to provide rehabilitation assistance since subsection 40(e) says the "board may direct" vocational rehabilitation.  We also agree with Defendants that under Bignell Employee has an obligation to minimize his disability.


Based on the testimony of Morelock and Helper we find Employee may be employable, but that additional assessments of his present physical capacity and his employment options need to be performed.  Defendants have not volunteered vocational assistance, but argue Employee should be involved in vocational rehabilitation.  We interpret Defendants arguments to mean that they are requesting us to direct Employee's participation in vocational rehabilitation.  We find that such participation is important to our ultimate determination of whether Employee is permanently totally or partially disabled.


Therefore, under the authority of AS 23.30.040(e), we direct employee's vocational rehabilitation. we agree with Employee that he was not offered or provided much information about the literacy program.  Morelock's reports reflect that he made recommendations to Defendants, but there is no indication that he gave Employee advice on how to obtain assistance.  We direct Employee to contact the Mountain Home literacy program to determine if tutoring can be arranged in Flippin.  If not and if it is necessary for Employee to travel to Mountain Home, he can submit a request for transportation expenses from the Second injury Fund.  He or his attorney should contact the Second Injury Fund at our offices for more information on the procedures.


We also direct Employee to contact the nearest office of the State of Arkansas Division of Vocational Rehabilitation (DVR) for further return to work evaluations.  Morelock recommended labor market surveys and job placement assistance, and DVR may be able to perform these duties.  If DVR determines direct placement is not appropriate without retraining, DVR should be able to assist Employee in establishing a retraining program.


We note that a private vocational provider may be of greater assistance to Employee than DVR. Given Employee's limitations, a private provider may reduce the temporary benefits that are paid by hastening the rehabilitation process.  However, Employee’s rehabilitation benefits under 40(e) are limited to $5,000.00. Therefore, we find Employee should take advantage of the assistance offered by the State of Arkansas DVR initially since that will make more money available for a retraining program if one is necessary.  If Employee encounters difficulty in obtaining assistance from the State of Arkansas DVR, he should contact us so we can arrange for a private rehabilitation specialist to assist him.


Of course, if Defendants want to volunteer to provide a private rehabilitation specialist to work with Employee, Employee is directed to cooperate with the Defendants, rehabilitation specialist.


Employee should keep track of the dates and distances he travels in connection with the literacy program and in seeking assistance from DVR.  This can be used both for transportation reimbursement and to demonstrate that he is involved in the vocational rehabilitation process.  Although temporary disability benefits were not requested, and we do not rule on that issue, we noted earlier that temporary benefits are appropriate when an injured worker is involved in vocational rehabilitation.  We request that Defendants review the classification of Employee's benefits if Employee submits proof of his participation in vocational rehabilitation.


After Employee has participated in the rehabilitation process, we will be in a better position to determine the appropriate category of permanent benefits due.  Therefore, although we deny and dismiss Employee’s claim for permanent total disability benefits at this time, we retain jurisdiction to enter a determination on his permanent benefits after the completion of the rehabilitation process.


Concerning Employee's attorney's request that his fees be assessed against the Defendants, we find we have not awarded PTD benefits at this time.  We directed Employee's vocational rehabilitation assistance from the Second Injury Fund, but this was requested by Defendants rather than Employee.  Furthermore, these benefits are not paid by Defendants so its is not appropriate to assess a fee against them.  Therefore, we deny and dismiss Employee's request for minimum statutory attorney's fees at this time.

ORDER
1. Employee's claim for permanent total disability benefits is denied and dismissed. we retain jurisdiction to rule on his permanent disability after completion of further vocational rehabilitation efforts.

2. Defendants shall arrange for Employee to be examined by a physician, preferably Dr. Flanigan, to determine Employee's rehabilitation capacities and present condition.

3. We direct Employee to contact the Mountain Home literacy program and the State of Arkansas, Division of Vocational Rehabilitation in accordance with this decision.

4. We deny and dismiss Employee's request for minimum statutory attorney's fees to be assessed against Defendants at this time.


DATED at Anchorage, Alaska this 26th day of April, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Robert Anders
Robert Anders, Member

RJO,.rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Bill E. Criswell, employee/applicant, v. Marathon Oil Company, employer, and Hartford Insurance Company, insurer/defendants; Case No. 101882; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of April, 1989.

Clerk

SNO

