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We heard this claim for permanent total disability (PTD) benefits on April 7, 1989, in Anchorage, Alaska. The employee was present and represented by attorney Michael J. Jensen. The defendants were represented by E. Darlene Norris, a paralegal with the law firm of James R. Slaybaugh. The record closed at the conclusion of the hearing.

Summary of Medical Evidence

It is undisputed that Byram suffered a severe low back injury while working for the employer on August 10, 1981, when he was 54 years old.


On November 11, 1981, Robert E. Gieringer, M.D., an orthopedic surgeon, performed a lumbar laminectomy for L 4-5 disc on the right side. (Dr. Gieringer chart notes dated 11/11/81; and 11/24/81; The Alaska Hospital and Medical Center operative report dated 11/11/81). A laminectomy was repeated on December 31, 1981 by Dr. Gieringer (Dr. Gieringer chart notes dated 12/21/81; The Alaska Hospital and Medical Center operative report dated 12/31/81). On June 23, 1983, Dr. Gieringer performed a decompression laminectomy at the L 4-5 level with exploration of the nerve roots. (The Alaska Hospital and Medical Center operative report dated 6/23/83). As a result of his continued back problem, Byram suffered a weakness in his right foot and ankle, which, in turn caused a painful hyperextension of the great toe. (Dr. Gieringer chart notes dated 12/6/85). To alleviate this condition, Dr. Gieringer performed a tendon transfer of the right foot. (Humana hospital operative report dated 1/16/86).


After the employee recovered from his surgeries, Dr. Gieringer noted in the summer of 1986, that:

We discussed his back condition a little and it appears that he is having spasms in his back and is more disabled by it. I would consider this man probably 100% disabled because of his back from the way he described it. He is virtually unable to do anything because of his current back condition. Activities such as forward bending, stooping or squatting cause such sever spasm that sometimes he requires help to get up to the standing position.

(Dr. Gieringer chart noes dated 7/7/86).


After performing an examination of Byram on August 5, 1986, Shawn Hadley, M.D., was of the impression that he was physically capable of returning to light-duty work (Dr. Hadley report dated 8/5/86).


In October, 1986, Dr. Gieringer reported that employee had physical impairments relating to his visual and cardiovascular systems in addition to his industrial injury. (Dr. Gieringer chart notes dated 10/17/86).


On September 14, 1987, Dr. Gieringer again stated that in his opinion Byram was 100% disabled from any type of gainful employment. (Dr. Gieringer chart notes dated 9/14/87).


At the defendant's request, the employee was seen on December 9, 1987, by Morris R. Horning,  M.D., specializing in physical and rehabilitation medicine, for a B-200 comprehensive back evaluation. (Dr. Horning report dated 12/9/87). As a result of this evaluation, Dr. Horning felt the employee had: 1) moderately reduced range of motion in all directions, 2) reduced strength possibly from reconditioning, 3) a capacity to lift 50 pounds occasionally and 20 pounds frequently and, 4) no demonstrated symptom magnification.


At the defendants' request, Byram was evaluated by Alaska Independent Medical, Inc., a panel of physicians comprised of Michael Newman, M.D., an orthopedic surgeon, and Dr. Horning, on December 16, 1987. In a report signed by Dr. Newman and Dr. Horning on December 22 and 28, 1987, respectively, the panel found that: 1) no pre-existing factors contributed to Byram's current back condition, 2) except for possible medication and therapy relating to back related depression, no additional surgery or therapy would be beneficial, 3) the employee could return to work as a desk clerk, 4) Byram was not temporarily and totally disabled, 50 and according to the AMA's Guides to Evaluation Permanent Impairment, the employee suffered from an impairment equal to 38% of the whole man.


Byram next saw Dr. Gieringer on September 19, 1988. He reported that after having the B-200 examination in December 1987, he suffered a great deal of back pain for approximately 10 months. (Dr Gieringer chart notes dated 9/19/88). The doctor concluded:

Reviewing his evaluation from last December, I noted one thing of significance is that they had totalled his whole body impairment at 38%. It actually should be 48%. Someone, when doing the addition, failed to carry a 1. Otherwise, I told him I had nothing to offer him. I showed him some spinal extension exercises to do. I told him an epidural steroid injection might help, but i wasn't guaranteeing any benefits from that. he didn't want to do it anyway, so he decided not to proceed in that direction. He left the office in good condition, but we were both somewhat saddened of this recent development has occurred and seems like a further step in the wrong direction for him. He tells me that he is attending classes to learn to be a bookkeeper. He will return to see me on a prn basis.


In a letter dated December 13, 1988, Dr. Gieringer wrote to Byram's attorney and stated:

This letter is to confirm our discussion on December 12, 1988, by phone, that Mr. Byram was here at my office today and that I understand that he was to perform a B200 exam again today.

My feeling about this individual is that he has been determined to be significantly disabled for any type of work that can be found for him. He is near retirement age. He has never shown any evidence of secondary gain for symptom magnification. In fact, it appears that his sincere effort at performing some of the tasks requested of him in these independent medical evaluations have actually worsened his condition. He has developed a significant mental depression because of having to constantly "prove" himself and his physical abilities in the hopes of finding some work that will be available for him.

Mr. Byram has made a valiant effort in attempting to return to some gainful employment and is motivated in that direction but is physically unable. It is my opinion that any further testing and any further attempts at trying to employ this individual constitutes harrassment on the part of the person attempting to do so. I am willing to testify according to my evaluations of this individual, my knowledge of him, and my medical records of his condition.


After performing another examination at the defendant's requests, Dr. Horning concluded in his report of December 21, 1988:

1) Mr. Byram's physical capabilities and his overall status is stable now and shows no change that I can detect since the evaluation of 1987. there appears to be no objective changes.

2) Mr. Byram, from an objective point of view, still appears to be capable of the physical demands associated with the retraining program as outlined by Vocational Rehabilitation.

3) This condition is permanent and stationary.

4) The rating would still be 38% of the whole person as a permanent partial impairment according to the AMA Guidelines as stated before.

5) Although Mr. Byram may complain of more subjective distress with working and schooling, I do not believe his condition will worsen with those activities.

6) The failure to attend classes due to pain is subjective and from a Workers' Comp. point of view would be unsupportable.

7) This gentleman's condition certainly has severe aspects to it but it is not a permanent and total disability and I believe he could do the physical demands involved in retraining and employment as a bookkeeper.


In his deposition taken n January 19, 1989, Dr. Gieringer essentially reaffirmed his thinking as set forth in his letter of December 13, 1988, but went on to explain some of the employee's work restrictions by stating:

Q. No. With it requiring sitting of a total of four hours in an eight-hour day?

A. That's his absolute maximum, is what I would think, from what I know of him.

Q. As far as limiting the training, you would limit if to fifteen hours a week is that correct?

A. Yes.

Q. As far as finding a suitable gainful employment once the training is completed, you would limit that to twenty hours a week; is that correct?

A. Yes.

Q. Okay, You don't anticipate that to change?

A. No.

Q. Would it be fair to say, if anything, his restrictions may become more sever?

A. Yes.

(Dr. Gieringer dep. at 21-22).


With regard to present and possible future condition, the doctor testified:

Q. You feel that his is 100% disabled from employment?

A. A lot of that is because he is so close to retirement age. You know, I don't see that there is going to be - - if he had some years to gain some physical capacity, then there might be some hope; but I don't see, at this age in the spectrum of life, that his is employable, ever.

Q. OK. I believe you said that you feel he is now stable and stationary, with the understanding that his condition would worsen because it's of a degenerative type?

A. If anything changes, it would be for the worse, yes.

(Id. at 25).


When Dr Gieringer was asked on cross-examination whether Byram's condition would deteriorate if he stopped going to school, he stated:

A. I don't think that would be a problem in his case.

Q. Why?

A. I think he would remain active in ways that he is able to do recreationally or whatever. he would take walks whatever, driving, doing errands. I think he would remain active.

I think there is a difference, though, in remaining active on a person's own schedule rather than being active on a work schedule or someone else's schedule; and that's why self-employment is so successful, because people can do jobs at their own pace and not be able to manage a similar pace that's required of them and maybe they can't, you know, take breaks when they want to or they can't relieve themselves of certain type of stress when they are of a mind to do it.

(Id. at 27-28).


With regard to the pain, the doctor stated:

Q. You expressed that the retraining program, this back pain, the mechanical back pain, may cause problems completing the program; is that correct?

A. Yes.

Q. Why is that again?

A. Isn't my answer to that pretty obvious?

Q. It is to me, but I would like it for the record, maybe.

A. Okay. Well, because of the activities involved, you know, I have really been surprised over the years that Denny cannot do clerical type of activities or what maybe a computer programmer might do or something that a counter person might do, light office work-type things. I have really been surprised about that; and I have followed that pretty closely.

Like I say, I have not gone to watch him, but we have discussed what he does. We have gone through the activities that are involved in these types of work; and I rely on his reports and his appearance when I do the physical examination here in the office, and I think that my opinion, based on those observations, is pretty concrete.

Now, I would think that anybody would like to have an employee of the mentality of Mr. Byram, and for that reason, he would be very desirable; but physically, he just can't handle it. So because of that, he is unemployable.

(Id. at 31-32).


In his deposition taken on march 1, 1989, Dr. Horning reaffirmed his opinion that the employee suffered from a 38% impairment of the whole man in accord with the AMA Guides. (Dr. Horning dep. at 50. He stated that Byram was still capable of completing his vocational rehabilitation plan to become a computer assisted bookkeeper because he could work eight hours a day. (Id. at 6).


On cross-examinaiton, the doctor acknowledged that the impairment rating that he and Dr. Newman gave the employee in  December of 1987, was actually 48% instead of 38% because of a mathematical error. (Id. at 15).


When asked about the effect of Byram's being off work between 1981 and 1989, Dr. Horning explained:

Yes. the longer somebody is out of work with a disability, the greater the difficulty is to return them to any work, no matter what their original problem was. And that begins to be dramatically so after as little as about six months. After a year the chances of returning to any employment ever are reduced to about 10 or 15 percent. So if he were in someway, you know, markedly improved medically now, he would still have -- the odds are against him for returning to work because of behavior patterns and psychological status and so forth.

(Id. at 19).

Vocational Rehabilitation Background

The record reflects that after recouperating from his initial two laminectomies, the employee and his rehabilitation counselor worked together between October 1, 1982, and June 11, 1983, to find him a job as automobile parts counterman and as a monitoring and dispatch person for a security company between March 3, 1984 and June 1, 1985. (Collins and Associates, Inc., status reports dated 6/25/82 through 6/1/85).


On August 7, 1987, Byram's case was transferred from Collins and Associates to Jon C. Deisher of Vocational Management Consultants (VMC). (Deisher rehabilitation review dated 9/9/87). After the employee and Deisher considered and rejected an apartment manager position and a beachnet site self-employment option, Deisher developed a retraining program as a computer-assisted bookkeeper. (Id.). this would require Byram to attend classes for 15 hours per week for 74 2eeks at the University of Alaska, Kenai. (Id.). Upon completion of the program, the employee would receive an Associate of Arts degree. (Id.). While Dr. Gieringer agreed that the employee could handle the 15 hours of classroom work a week, he specifically did not approve the computer assisted bookkeeping plan. (Training-site description approved by Dr. Gieringer on 5/9/88 and job analysis not approved by Dr. Gieringer on 11/4/87). The plan was subsequently approved by Dr. Horning (on-site job analysis signed by Dr. Horning on 2/29/88). Dr. Horning approved the educational program stating: "looks good, even for long term goals of full RTW." (RTW = Return to Work). (Deisher rehabilitation review dated 9/9/88).


Prior to August 16, 1988, Deisher conducted a labor market survey for bookkeepers in the Kenai and Soldotna areas. (Labor Market survey prepared by VMC and dated 8/16/88). The basis for this survey were telephone contacts Deisher made with Peninsula Ford, Hutching Chevrolet, Spenard Building Supply, Kenai Credit Bureau, The Insurance Cache, Saddlers Furniture, Kohler and Obendorf, Arness and Carlisle and the Kenai/Soldotna Department of Labor. From these contacts, Deisher essentially found out how many bookkeepers were employed, when hired, length of employment, education and experience needed, wages paid and when vacancies might be expected. (Id.) In conclusion Deisher stated:

VMC believes that employment for bookkeepers is as reasonably attainable as other occupations in the Kenai market depending upon the level of training, work experience, seasonal variables and personal contacts within the community. The greater the level of training, the longer the the experience, and the better one's exposure to employers in the Kenai/Soldotna area, the greater the likelihood one would be able to attain employment in this large and highly varied occupation.

(Id.).


After the plan was submitted, under former AS 23.30.041(f), to the Rehabilitation Administrator (RA), and a formal vocational rehabilitation conference was held on September 13, 1988. The record was left open until November 4, 1988, for the employee to submit his labor market survey and report on his current retraining efforts.


On November 3, 1988, Byram filed two documents with the RA. The first was a letter he wrote to his attorney in October which stated that except for a telephone call to Kenai Credit Bureau, he personally contacted each of the business which Deisher contacted in his labor market survey except for the Kenai/Soldotna, Department of Labor. In addition to providing a narrative of what he discussed with the people involved, the employee gave the following opinion:

I find there is no provision made for a part time position in regard to earnings nor was any attempt made to contact those persons in the area who work out of their home or small offices as bookkeepers and accountants. I believe most of us will agree that any type of employment that I would be involved in, in the future, will probably be in some form of a part time basis. All of the firms contacted, except one (Peninsula Ford), are talking about a 40 hour work week and require long periods of time seated at a desk.

(Id.). The second document gave the following information with regard to his retraining efforts:

Ref: Attendance at Kenai Peninsula Community College.

Signed up: Sept. 8, 1988 (last day for registration).

Started Classes: Friday Sept. 9, 1988 - One class this day.

Times off due to back problems: Sept. 11, 1988 to Sept. 21 1988. Attended night class 7-9:30PM this date. (This time off included a visit to Dr. Gieringer at 4:00PM Sept. 19, 1988, and a visit to your office on Sept. 20, 1988.) Gieringer notified.

Withdrew from classes: Withdrew from PRINCIPLES OF ACCOUNTING on Sept. 27, 1988 due to the classes missed. Upon returning to class after being off it was just over my head.

I am presently in trouble academically with the class, Small Business Management, due to missing an exam on Oct. 6, 1988.

(Id.).


On November 10 1988, the RA issued a decision which approved the plan to retrain Byram to be a computer-assisted bookkeeper.


On April 4, 1989, Deisher filed a current status of rehabilitation services in which he concluded that: "Mr. Byram is making a sincere effort in his vocational rehabilitation services plan; 2) It is premature to determine that this plan is not appropriate or will not be successful."


When Deisher was called as a witness by the defendants, he reaffirmed his belief that the accounting program was well thought out, realistic, and would offer the employee the best chance at getting back to work. He explained that at a rehabilitation counselor he must always look at every injured worker and his prospects of returning to suitable gainful employment in the most positive manner; he must assume that an employee is employable. Deisher, however, acknowledged that if he were to put aside his professional optimism and look at Byram's future from a humanistic stand point with consideration being given to the employee's age, degree of impairment and the severely depressed economy on the Kenai Peninsula, he felt it would be very, very difficult for Byram to find employment after he finished retraining.

Testimony of Denman Byram

At hearing, the employee explained that the retraining program to become a computer-assisted bookkeeper entails going to classes for approximately 15 hours a week. He stated that on Monday he goes to English composition between 9:00 and 10:15 a.m., computer class between 2:30 and 3:45 p.m., accounting class between 5:00 and 7:00 p.m. and law class between 7:00 and 9:45 p.m. Apparently Wednesday's schedule is the same except no law class is held. he testified that during his classes he has back pain and stiffness to the extent that he changes positions regularly and gets up and moves about. When asked what the effects of attending classes have on his condition, the employer explained that after a week or two his back becomes very stiff and he must go to his medically prescribed recliner or bed for a couple of days and, if his back pain and stiffness do not work their way out through relaxation, he cannot return to classes for 10 to 20 days. He reported that he had missed 18 or 20 during the fall semester and currently has missed about the same number of days because of this compounding pain and stiffness. Byram also mentioned that while he is not having problems with English composition and law, he is having a great deal of problems with his computer and accounting classes. He stated that he was presently failing accounting and, in fact, withdraw from that class during the fall semester for the same reason. Byram admitted that he does not like to fail, and it makes him feel very bad.


Byram testified that physically he was very limited in what he can do. He said that because he cannot sit, stand or stay in other positions very long, he has to be in constant motion. the employee commented that if he could not move about frequently, his back would not only become extremely painful, but would stiffen to the point he would have to go to bed or lay in his recliner for a week or two.


When asked about his view of the retraining program, the employee had several observations. First, he testified that he did not envision ever being able to complete the program because going to classes causes him severe pain, which causes him to continually miss class and fall further and further behind and fail. Second, even if he did complete the program, he is convinced that no one would hire him because of his age, inability to work a full work week and his need to take weeks off periodically to rest and get his back in shape again. Because of these prospects, Byram testified that his hopes were few and frustrations were many. In conclusion, the employee stated that as a result of his injury, surgeries, pain, right leg weakness and inability to work and carry on a normal life, he felt like a wart and not worth very much.

Testimony of Sonja Byram

The employee's wife of 38 years, and a nurse, stated that because of the injury to her husband's back and the resulting surgeries, she has had to watch him turn into an old man before his time. she explained that sitting too long, twisting the wrong way or any other possible motions causes her husband great pain and his shoulder to drop and his foot to flop when he walks. The witness reported that as a result of her husband's injury he cannot walk very far, does not sleep more than three or four hours a night. She stated, in essence, that attending classes between 9:00 a.m. and 10:00 p.m. on Monday and 9:00 a.m. and 7:00 p.m. on Wednesday has a negative effect on her husband's condition. The witness reported that following each of his classroom days, the employee is in constant pain and unable to move and, as a result, becomes very upset and depressed. She testified that the academic demands of the college courses also take their toll on her husband because learning comes hard to him, and he has to spend the better part of Sunday, Tuesday and Thursday studying. In conclusion, Mrs. Byram stated that from her observations, her husband was struggling with the demands placed upon him by the retraining program and, as a result, he was expressing constant frustration and depression to the point life did not have much meaning to him anymore.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

An employee need not be completely incapacitated to be entitled to permanent total disability benefits. In J.B. Warrack Co. v. Roan, 418 P.2d 986, 988, (Alaska 1966) the Alaska Supreme court applied the "odd-lot" doctrine. The court stated:

For workmen's compensation purposes total disability does not necessarily mean a state of abject helplessness. It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist. The evidence here discloses that Roan is a carpenter but is unable physically to follow that trade. He is not qualified by education or experience to do other than odd jobs provided they are not physically taxing. As the Supreme Court of Nebraska has pointed out, the "odd job" man is a nondescript in the labor market, with whom industry has little patience and rarely hires. Work, if appellee could find any that he could do, would most likely be casual and intermittent. In these circumstances we believe the Board was justified in finding that appellee was entitled to an award for permanent total disability under the Alaska Workmen's Compensation Act. [Footnote omitted]


The court further noted in Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), "The concept of disability compensation rests on the premises that the primary consideration was not medical impairment as such, but rather loss of earning capacity related to that impairment."


We have held that an employee who was unable to return to his former occupation because of his injury may be placed in the odd-lot category. Atkins v. Wick Construction Co., AWCB No. 860266 (October 9, 1986). In an earlier case, Hewing v. Alaska Workmen2s Compensation Board, 512 P.2d 896, at 900 n.14 (Alaska 1973), the Supreme Court stated:

We do not decide in this case whether the burden of establishing the availability of suitable employment rests upon the claimant or the employer. However, we note that while courts hesitate to impose inflexible burden-of-proof  rules on administrative agencies, the law rarely requires a party to prove a negative fact (i.e., the unavailability of suitable work.).


Professor Larson discusses the burden of proof question in 2 A. Larson, Workmen's Compensation Law §57.61, p. 20-264.95 (1986):

A suggested general-purpose principle on burden of proof in this class of cases would run as follows: If the evidence of degree of obvious physical impairment, coupled with other facts such as claimant's mental capacity, education, training, or age, places claimant prima facie in the odd-lot category, the burden should be on the employer to show that some kind of suitable work is regularly and continuously available to the claimant.

Certainly in such a case it should not be enough to show that claimant is physically capable of performing light work, and then round out the case for non-compensability by adding  presumption that light work is available. (Footnotes omitted).


Based on the law stated above, we have previously held that when an employee fits within an odd-lot category the burden is on the employer to prove the availability of steady work. Banuelos v. Alaska Forward Company, AWCB No. 830204 (July 26, 1983).


From a review of the record, we first find that Byram has established a prima facie case for his contention that he fits in the odd-lot category because the only work he is capable of doing is "casual and intermittent." This conclusion is based on the following facts: 1) It is undisputed that Byram cannot return to any type of work he did before he was injured; 2) the employee is 62 years old and could be as old as 64 when he would finish his retraining and seeks employemnt as an accountant; 3) based on the testimony of the employee and his wife, he cannot sit, stand or be in any other position for very long without experiencing severe pain and stiffness; 4) Sonja Byram's testimony that even 15 hours of classroom work a week puts her husband in bed or a recliner for days and, in some incidents weeks; 5) Byram estimates that because he could only work possibly 20 hours or less a week and would need to miss work for extensive periods of time when his back was bothering him more than normal, no one would hire him to do meaningful work; 6) the employee's belief that he would never find work as an accountant because he will probably never be able to finish his retraining program; 7) Byram has physical impairments relating to his visual and cardiovascular systems; 8) from the injury and subsequent four surgeries, the employee suffers not only from a painful and unstable spine but also a weakness in his right foot and ankle; 9) Byram's impairment rating has been established at approximately 48% of the whole man by Drs. Gieringer, Newman, and Horning; 10) the testimony of Dr. Gieringer and Sonja Byram to the effect that the employee has developed a significant depression as a result of having to constantly prove himself and his physical abilities; 11) the employee's opinion that the retraining program has caused him frustration to the point he considers himself a failure and not worth very much; 12) Dr. Gieringer's estimating that any change in Byram's condition in the future would be for the worst; 13) Dr. Gieringer's opinion that the employee's  condition would get worse if he stopped going to school and lived his own life-style; 14) Dr. Gieringer specifically did not approve the computer-assisted bookkeeping plan; and 15) Dr. Gieringer's opinion, as set forth in writing on numerous occasions and voiced emphatically at this deposition, to the effect that the employee is 100% impaired and disabled from doing any work because of his back condition.


In order to rebut the finding that Byram is limited to "odd-lot" employment only, evidence must be produced indicating that work within his physical limitations is regularly and continuously available in the community. Hewing 512 P.2d at 900.


In support of their position, the defendants rely on the opinions of Drs. Hadley, Horning and Newman and rehabilition  counselor Deisher. First, we discount Dr. Hadley's assessment that Byram was physically capable of light-duty work because it was made more than two and one-half years ago. With regard to the findings of Drs. Newman and Horning that the employee is not permanently and totally disabled, we are more persuaded by Dr. Gieringer's opinion. Not only was dr. Gieringer the employee's treating physician for eight years and performed and helped him through four surgeries, but also because Dr. Gieringer's assessment conforms more closely to the employee's actual condition as described by he and his wife. Dr. Gieringer saw the employee throughout the course of eight years, listened to his problems and concerns, and he testified he thoroughly considered the employee's retraining activities. Drs. Horning and Newman, on the other hand, only saw Byram for only a brief period to perform only a physical examination. It is also important to note that Dr. Horning stated at this March 1, 1989, deposition that because Byram has been off work for the better part of eight years, "the odds are against him for returning to work because of behavior patterns and psychological status."


Based on these facts, we find that the defendants have not produced sufficient medical evidence to overcome Byram's prima facie case that his is permanently and totally disabled.


The next question is whether Deisher reports, labor market study and testimony were sufficient to show that work within the employee's physical limitations would be available to him in the Kenai area when he would finish his retraining program in a year or two. While Deisher has stated on numerous occasions that becoming a bookkeeper would give Byram the best possible chance for returning to the work force, this is not the same as saying that with his physical limitations bookkeeping work would actually be available to him after retraining. Deisher's labor market survey of August 1988, does not shed much light on the question either because it only reflects that at that time certain businesses in the Kenai area employed bookkeepers for certain periods of time, paid certain wages, required certain qualification and estimated when vacancies might be expected in the next four months. As the employee himself pointed out in his labor market survey of basically the same business in October 1988, Deisher never inquired whether a man 63 or 64 years old, in the employee's mental and physical condition, who could only work 20 hours or less a week and needed to take extended periods off work for medical reasons, would ever be hired in a year or two. We also discount Deisher's opinion because, as he testified, it was based on his professional assumption that all disabled employees are employable. At the hearing, he acknowledged that from a realistic, humanistic standpoint, it would be extremely difficult for Byram to find employemnt in the Kenai area after completing the bookkeeping program.


Based on these facts, we find that the defendants have failed to prove that steady work would be available to Byram when he finished his bookkeeping program. this finding in conjunction with our finding that the defendants did not produce sufficient medical evidence to overcome the employee's prima facie case that he is permanently and totally disabled, necessitates a conclusion that the employee is entitled to permanent total disability benefits.

ORDER

The defendants shall pay the employee permanent and total disability benefits.


Dated at Anchorage, Alaska, this 28th day of April, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ Robert Anders
Robert G. Anders, Member

REM/jpc/sno

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Denman Byram, employee/applicant; v. Baker International Corp., employer; and Crawford & Co., insurer/defendants; Case No. 100781; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of April, 1989.
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