ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512
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)
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)
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)
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)



)


and
)



)

ARGONAUT INSURANCE CO.,
)



)


Previous Insurer,
)


Petitioner,
)


Defendants.
)



)


This matter came before us in Anchorage, Alaska on Argonaut Insurance Company's petition.  Attorney Patricia Zobel represents Argonaut.  The employee, represented by attorney Michael J. Jensen, responded to the petition.  Neither the employer, represented by attorney Robert J. McLaughlin, nor Providence Washington Insurance Company, represented by attorney Robert Griffin, responded to the petition.  The record closed on April 19, 1989 when we next met.


Argonaut's petition asks us to dismiss it as a party to the employees claim based on his March 2, 1985 injury.  Argonaut contends its coverage of the employer's workers' compensation liability ended on March 1, 1985.  The sole issue to be determined is whether Argonaut insured the employer's workers' compensation liability on March 2, 1985.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.030(5) provides that, "A termination of the policy (insuring payment of workers' compensation) by cancellation is not effective as to the employees of the insured employer covered by it until 20 days after written notice of the termination has been received by the board."


Argonaut admits it issued a policy insuring the employer for the period from December 1984 to December 1985.  It seeks to prove, though, that it cancelled the employer's policy effective March 1, 1985.  To do so, it relies upon two memoranda to employee’s counsel from a Workers' Compensation Division clerk in Anchorage, Alaska.  In response, the employee seeks to rely upon a letter from the employer's insurance agent.


We are not permitted to base a finding of fact solely on hearsay evidence (such as the memoranda and letter) unless it would be admissible over objection in a civil action. 8 AAC 45.120(e); AS 44.62.460(d) (Administrative Procedure Act).  We find the memoranda and letter are hearsay which would not be admissible over objection in a civil action.  Therefore, while they may be used to supplement or explain direct evidence, we cannot base a finding upon them.


The Workers' Compensation Division, though, does maintain public records on its computer system reflecting the dates cancellation notices are received and the effective date of the cancellation. It was undoubtedly that system of records which formed the basis for the statements contained in the memoranda to employee's counsel.  Data contained in our computer system indicates the employer's insurance policy with Argonaut was cancelled effective March 1, 1985.  Notice of the cancellation, under AS 23.30.030, was received by the board on February 5, 1985.


We find the information above contained in our computer system is a public record and as such admissible over objection in a civil action under Rule 803(8) of the Alaska Rules of Evidence.  Because the information was so readily available to all parties and previously referred to in memoranda to employee's counsel, we find the parties would not be unfairly surprised by any failure to convey a copy of the information before admission into evidence.  Rule 803(8)(b).  We find, based on the evidence above, that Argonaut notified the board more than 20 days before cancelling the employer's insurance policy. we find the cancellation was therefore effective on March 1, 1985.


Argonaut also addressed in its brief the question of whether the employer received sufficient notice of the policy cancellation to meet the requirements of AS 21.36.220. That statute, subsequently amended in 1987, required an insurer to give the named insured written notice of cancellation 20 days before the effective date.  We believe Argonaut's inference that the employee ‑raised that issue in his response was probably correct.  Probably, because the employee submitted no brief but merely stated, "The employee simply relies upon the letter dated January 30, 1989 and signed by Mr. Gary Bocksnick of the Insurance Connection." In the letter Bocksnick states that his review of a previous insurance agent's files revealed no written notice of policy cancellation from Argonaut.


We are unwilling to address arguments raised by inference.  Moreover, as previously noted, Bocksnick's letter (and documents submitted by Argonaut: in response) cannot support a finding of fact.
 We find, based on our previous finding that Argonaut's March 1, 1985 cancellation complied with AS 23,30.030 and the absence of evidence proving a failure to comply with AS 21.36.220 (assuming it applies to the policy in question here), that Argonaut properly cancelled its policy on March 1, 1985.  We conclude, therefore, that Argonaut did not insure the employer's workers' compensation liability on March 2, 1985 when the employee's injury occurred.  Argonaut's petition for dismissal as a party to that claim is granted.

ORDER

Argonaut insurance Company's petition for dismissal as a party to the claim arising from the March 2, 1985 injury of Gerald Gardner while working for Haas Electric, Inc., is granted.  Argonaut is hereby dismissed.


Dated at Anchorage, Alaska, this 28th day of April, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ Robert G. Anders
Robert G. Anders, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and Correct copy of the Decision and Order in the matter of Gerald Gardner, employee/respondent; V. Haas Electric, Inc., employer; and Providence Washington ins.  Co., insurer; and Argonaut Insurance Co., previous insurer/petitioner/defendants; Case Nos. 532713, 821820, 827898; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of April, 1989.

Clerk
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� Neither party chose to utilize the affidavit provision of AS 44.62.470 which allows sworn, written statements to be used in lieu of testimony at hearing.  That provision meets our hearsay restrictions and our requirement that testimony be given under oath or affirmation. 8 AAC 45.120(a).





� We also do not believe an employer's receipt of notice from the Workers' Compensation Division can be established through "official notice" of our internal policies.  See, generally, Taylor v. Parker Drilling Co., AWCB No. 88�0157 (June 10, 1988).








