ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512
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)
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and
)



)

ALASKA TIMBER INSURANCE
)

EXCHANGE,

)



)


Insurer,
)
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)



)


We heard this claim for disability compensation, medical care, vocational rehabilitation, determination of the compensation rate, determination of the Social Security offset, penalty, interest, and attorney fees and costs in Juneau, Alaska.  Employee is represented by attorney William A. Stiles, Jr.. Defendants are represented by attorney Thomas J. Slagle.  The hearing commenced on 2 March 1989 but was continued to allow Employee to view surveillance video tapes.  The hearing was concluded on 30 March 1989 and the record closed on that date.

General Information

Employee is a 51‑year‑old (born 18 December 1937) timber cutter who sustained numerous injuries during the course of his logging career.  Employee has a ninth grade education and performed poorly in school.  He received his GED in 1986 at the request of a vocational rehabilitation (voc rehab) counselor.  Employee and his wife both testified at the hearing.  Mrs. Armey is disabled with rheumatoid arthritis.

Medical

In June 1971 Employee's left leg, ankle, and foot were crushed while laying pipe in Washington. Employee sustained a permanent partial disability (PPD) and was paid PPD compensation based upon 50 percent amputation value of the left leg below the knee joint.  It was felt at the time that as a result of the injury, Employee would be unable to work in the woods again.  Employee did return to logging.


In December 1973 Employee sustained a contusion when he was struck in the low back by a falling tree limb.


In January 1979 Employee sustained an injury to his neck and back when he slipped and fell while carrying a power saw on his back.  He experienced referred pain to both shoulders and arms for which chiropractic treatment was provided. in June 1979 Employee reported "having re‑injured his right shoulder with pain referral into the left arm causing numbness and falling asleep in the left arm."  (26 June 1979 report, Reeder York Chiropractic.)


In 1983, while working for Employer, Employee sustained three additional injuries of apparent importance to the issues now before us. on 21 February 1983 Employee was struck in the back and right shoulder by a falling limb.  Employee complained of difficulty rotating his neck and a cervical strain was diagnosed. Employee received chiropractic care and was released to return to work on February 23rd.  On 17 May 1983 Employee slipped and fell while carrying his chain saw on his shoulder resulting in an abrasion oil his neck and a sore upper back.  A thoracic strain and cervical subluxation were diagnosed, and chiropractic treatment was provided.  Employee was immediately released to work and was given cervical isometric exercises to perform.


On 2 August 1983 Employee sustained the injury which is the subject of the present dispute. Employee was injured when he was struck in the left leg and hip by a falling tree which rolled off the stump. There is a dispute about whether the tree knocked Employee 20 to 30 feet up the hill when it fell.  The weight bearing portion of Employee's left acetabulum (hip) was fractured and dislocated, and he sustained a severely crushed left leg which resulted in open fracture of the tibia and fibula.  Employee was medivaced to Ketchikan General Hospital where Joseph A. Shields, M.D., reduced Employee's dislocated hip and operated on his leg.  Dr. Shields set Employee's tibia by securing a plate to it with screws.


On August 4th Employee was transferred to Swedish Hospital in Seattle for internal fixation surgery by Robert Winquist, M.D. The following day Dr. Winquist operated on Employee's crushed left hip.  Some fragments were removed and the remaining fragments were secured in place with screws, washers, and wires. Employee was then placed in traction.  Employee was released to his home in Sedro Woolley on 17 August 1983.


Dr. Winquist referred Employee to Herbert J. Goldston, M.D., a board certified neurologist, when Employee began to complain of problems with his neck.


Dr. Goldston first saw Employee on 9 March 1984 for complaints of neck pain, and numbness in his left hand and shoulder. (Goldston dep., p. 3.) Dr. Goldston found a moderate amount of spasm in Employee's neck with pain referred down the left arm when Employee rotated his neck to the left, and some loss of sensation in Employee's right arm.  Dr. Goldston prescribed anti‑inflammatory medication (Feldene) and a cervical collar.


By November 1984 the swelling had decreased and Employee was able to begin gentle weight bearing on his leg, although the healing was not yet complete.


In April 1985 Employee began to complain of pain in his low back as well as increased neck pain and some right leg pain.  Dr. Goldston felt Employee had a worsening cervical disk at C5‑6 and right sciatica due to a L‑5, S‑1 disk and prescribed Esgic for pain. (Id. at 9‑11.)


Dr. Goldston referred Employee to Kenneth Carnine, M.D., a board certified orthopedic surgeon, for evaluation of Employee's lumbar scoliosis and pain. (Id. at 12.) Dr. Carnine became Employee's treating physician.  Dr. Carnine saw Employee on 25 June 1985.  He reported progressively worse symptoms over the past six months brought on by physical activity around Employee's home. Dr. Carnine also reported that Employee's left leg was 3/4 inches shorter than the right leg.  Dr. Carnine diagnosed "Acute and chronic back and bilateral leg pain, probably secondary to a combination of factors with a shortened left lower extremity, weakened abductors, left hip, and post‑traumatic arthrofibrosis of left ankle." He recommended continuation of the medication, additional diagnostic studies, hardware removal, and physical therapy to increase the left ankle motion and to improve the left leg strength.  He noted that Employee's "markedly abnormal gait' was probably a result of left leg and hip pain, and that Employee's back and hip symptoms could be improved after the gait was improved. (Carnine letter 25 June 1985.)


On 31 July 1985 Dr. Winquist performed surgery to remove the screws from Employee's hip.


On 2 June 1986 Dr. Carnine approved continuation of the voc rehab services which had been initiated, approved Employee for part‑time work, and approved a physical capacities evaluation (PCE) at Skagit Valley Hospital. (Carnine letter, 2 June 1986.) Employee continued to see Dr. Carnine every month and continued to report pain in his back, hip, legs and neck.  In October 1987 Dr. Carnine noted that Employee may have to be considered for "permanent pension or retirement" due to continued long term complaints.  He felt Employee would be unable to return to the timber industry and would be restricted to light or sedentary work. (Carnine progress report, 5 October 1987.)


Dr. Carnine removed the internal fixation from Employee's tibia in July 1987.  He testified that at that time Employee had not returned to the point where he could be gainfully employed on a reasonably continuous basis. (Carnine dep. p. 6.)


On 25 April 1988 Employee was seen by Medical Consultants Northwest, a panel comprised of two orthopedists and a neurologist.  Employee reported pain in his neck, ‑right shoulder, back, both buttocks and lateral thigh.  On orthopedic examination Employee's left leg was found to be bowed and externally rotated, mild lumbar spasm and limitation of motion was noted.  No upper body atrophy was detected.  The examiner noted Employee's neck was sun tanned, contrary to Employee's report that he wore his cervical collar 14 to 15 hours per day.  The neurologic exam noted no evidence of cognitive loss or language dysfunction.  A fine tremor was noted in Employee's outstretched hands which became worse if he attempted to reach for an object.  Loss of sensation in the left hand was noted.  The examiner noted a limp, which was not always present.  The panel's diagnoses included cervical strain, aggravated by his August 1983 injury; and lumbosacral strain, not related to the 1983 injury.


The panel's report states that Employee's subjective complaints are not corroborated by objective findings, and that the 1971 ankle injury is the major reason for Employee's lack of motion.  They found Employee's condition to be fixed and stable with an excellent prognosis, and stated that Employee could return to light‑duty work.  In connection with PPD, the panel found: "There is no rating with respect to his left tibia/fibula injury. According to the AMA Guidelines, with respect to his left hip, the percent of impairment of the left lower extremity is 8 percent, and 3 percent of the whole person." (Panel report, 25 April 1988.)


On 2 August 1988 Santosh Kumar, M.D., examined Employee and reviewed his records in the course of a rehabilitation medicine evaluation.  Dr. Kumar found post‑injury neck, back and left leg pain, and disability syndrome of five year's duration.  He noted "realistic mild mechanical pain" and decreased range of motion of the left hip; mild mechanical and muscle tension related to neck and back pain; "overwhelming pain and disability syndrome characterized by near total body aches and pains, marked protective guarding for full mobility and strength, marked regressive physical capacity to sedentary level with weight load limits of less than 5‑10 lbs. on occasional basis....;" and limited symptom control with conservative care.  Dr. Kumar determined that Employee was an appropriate candidate for a six to eight week trial in a structured outpatient physical medicine and rehabilitation (PM&R) program, which was to include work hardening.  The program was to be provided at Dr. Kumar's clinic in Everett, Washington, about 43 miles from.  Employee's home in Sedro Woolley, Washington and was to begin in late August or early September 1988.


In August 1988 Dr. Carnine reviewed the Medical Consultants Northwest panel report for Penny Platt, a voc rehab provider with Northern Rehabilitation Services.  Dr. Carnine indicated he had approved the outpatient PM&R program as recommended by Dr. Kumar, and that Employee "is OKed for part‑time, sedentary, light work." However, Dr. Carnine stated he disagreed with the panel's conclusion that Employee's prognosis was excellent, with the panel's conclusion that Employee was medically stable, and with the PTD rating. (Carnine letter, 23 August 1988.)


On 23 August 1988 Employee complained that the drive to Everett forth PM&R program was too strenuous, so accommodations were provided in Everett.  Employee tried the program again on 14 September 1988.  He testified that he tried lifting weight and bending from the waist in the program but was unable to do all the exercises requested.  Employee stated he forced himself to do some exercises that hurt him.  Employee testified he did not participate in the next session due to pain.  Instead, he called his wife to pick him up and bring him home. (Employee 17 November 1988 dep., pp. 112‑114.)


Dr. Carnine's 19 September 1988 progress note indicates Employee's back was "severely symptomatic" and that the symptoms had increased as a result of Employee's rehabilitation activities.  Dr. Carnine recommended that Employee apply for Social Security disability compensation and stated:

"It is my opinion... that it is extremely unlikely that he will be able to return to gainful employment and is very strongly settled into the disability process. I feel he will not be very successful either in a pain clinic participation or further attempts at vocational retraining.  I feel the only alternative would be ... a pension or Social Security disability benefits."


Dr. Carnine also stated "Because of marked increase in symptoms, he is to discontinue with this [rehabilitation program] due to either a combination of his increased pain or emotional distress or one of the above. (19 September 1988 clinic note.) Subsequently, Dr. Carnine notified Dr. Kumar of his determination.


On 24 October 1988 Dr. Carnine wrote to Defendants' attorney that Employee's chronic back condition is probably caused by his shortened left leg, which in turn causes stress on his low back.


Employee was seen by Cascade Medical Examiners, a panel composed of Dr. Goldston (the neurologist) and Charles R. Miller, an orthopedic surgeon, on 16 December 1988.  On examination, Dr. Miller found no cognitive loss.  The panel diagnosed chronic neck pain secondary to cervical strain, acral numbness and dysthesias possibly secondary to C5‑6 disc, chronic lumbosacral strain, fractures and neuropathy, all related to Employee's 2 August 1983 injury. (Panel report, 16 December 1988.) A MRI scan was recommended to rule out the C5‑6 disk.  In a follow‑up letter dated 19 January 1989 Dr. Goldston opined that Employee's condition is not fixed and stable, and that the C5‑6 cervical disk defect "relates back to the patient's original injury which occurred on 8‑2‑83." (Goldston letter, 19 January 1989.) Defendants' attorney provided Dr. Goldston with a copy of Employee's deposition and medical records of Employee's chiropractic treatment for his old neck injury. Dr. Goldston reported that he remained of the opinion that Employee's cervical disk 'was of a sub‑acute variety and presented with gradual progressive symptoms which related back" to the August 1983 injury.  Dr. Goldston also stated that in the event Employee did have a cervical disk injury in the 1970's, the August 1983 injury certainly aggravated or worsened" that condition. (Goldston letter, 28 March 1989.)


On 12 January 1989 Dr. Carnine wrote Employee's attorney that it was his opinion that Employee "sustained a significant injury to his neck which occurred with the initial industrial injury on 2 August 1983." (Carnine letter, 12 January 1989.) This opinion reversed Dr. Carnine's earlier opinion on the subject.


On 16 January 1989 Dr. Carnine provided a comprehensive review of Employee's history in a second letter to Employee's attorney.  Dr. Carnine stated that Employee "has been totally unable to return to gainful employment." (16 January 1989 Carnine letter, p. 2.) On examination, Dr. Carnine found tenderness and restricted motion in the neck and back, and spasm in the neck and shoulder, and loss of sensation in the right arm and hand. He reported that a MRI $Can performed 5 January 1989 revealed a large, central disk herniation at the C5‑6 level. Dr. Carnine recommended anterior cervical fusion with excision of the C5‑6 disk, but referred Employee to Earl Armbrust, M.D., for consultation. (Id. at 3.)


Dr. Armbrust saw Employee on 2 February 1989.  He reviewed a series of cervical spine x‑rays which revealed a "further progression of his C5‑6 cervical degenerative changes with bilateral C5‑6 neural foraminal narrowing or encroachment." Dr. Armbrust diagnosed CS‑6 cervical degenerative disc disease, post‑traumatic, and C5‑6 herniated nucleus pulposis.  Dr. Armbrust also recommended surgery. (Armbrust letter, 9 February 1989.)


Dr. Carnine's 8 February 1989 progress note indicates he will schedule the neck surgery as soon as it is approved.

Psychological Condition

Employee was examined by Jeffrey Steger, Ph.D., a clinical and consulting psychologist, in July 1988 on referral by Dr. Carnine.  Dr. Steger administered several tests to Employee during multiple short meetings over several weeks.  Dr. Steger found Employee to be cooperative with the assessment procedure.  During the assessment, Employee exhibited significant pain behavior.  Dr. Steger observed that Employee "has difficulty with consistent effort and physical demands of more than one or two hours at a time."  (Steger, Comprehensive Evaluation 13 August 1988.)  The results of the tests indicted Employee's IQ is in the average range and that he is Capable of benefiting from instruction at the community college level.  Although Employee's arithmetic grade equivalency score was only 6. 1, Dr. Steger reported Employee was capable of learning more arithmetic skills if necessary. (Id. at 2.)


Dr. Steger performed a biofeedback (EMG) Scan which suggested Employee had significant muscle spasm in his neck, shoulders, mid‑back, low‑back, and a pattern indicative of muscle spasm related headache.  Dr. Steger found the results to be compatible with traumatic injury to the back, neck and hip regions, and that the amount of spasm was "indicative of an objective spasm problem rather than a malingering pattern." (Id.) He also reported biofeedback results showed some atrophy in the mid‑back and low‑back muscles "which is consistent with his pain behavior indicating bracing.' (Id.)

In connection With Employee's personality, Dr. Steger found Employee's substantial somatic pre‑occupation and concern to be even greater than would be predicted in view of Employee's multiple injuries.  He found Employee to have significant anxiety and fear about his future and "a high degree of reactive depression, but limited signs of chronic or pervasive depression."  (Id. at 3.)  Dr. Steger also found that in individuals such as Employee, the inability to follow through with treatment plans is common, that physical limitations may be exaggerated due to the depression and anxiety, and that "needed psychotherapy tends to be difficult and rarely effective." (Id.)


In his summary and recommendations section, Dr. Steger reported Employee demonstrated "chronic disability pain patterns." Dr. Steger stated: '[I]t does appear that some form of light duty activity would be possible.  While his physical characteristics allow the potential for light duty employment, his current endurance and muscle spasm limitations make any consistent physical activity impractical at this time.”  Dr. Steger recommended a comprehensive structured work program, such as the PM&R program offered by Dr. Kumar, biofeedback treatment for muscle spasm and pain control, "muscular re‑education" to reduce the muscle atrophy, treatment of Employee's depression, and a highly structured return to work (RTW) plan to help insure follow through.  Finally, Dr. Steger stated that if Employee failed to perform in a highly structured outpatient program, his claim should be settled and closed as Employee refused to participate in an inpatient program.


In his second report, dated 10 November 1988, Dr. Steger reported to Dr. Carnine about Employee's failure to attend the pain management program he had offered, and failure to attend Dr. Kumar's structured work hardening program.


In December 1988 and January 1989 Employee was seen and tested by Nora F. Young, Ph.D., at the request of Employee's attorney.  In her 9 January 1989 report, Dr. Young found Employee to be "extremely" cooperative but depressed and anxious.  She reported her testing indicated Employee had answered without lying or faking to the best of his ability.  She found mild defects in his attention span, in concentration, in comprehension of simple commands, and in abstract thinking ability.  She also reported impaired immediate memory.  Dr. Young reported Employee often thought his life was out of control and that he experienced suicidal ideations, which needed to be addressed.  Dr. Young was critical of some of the vocational and physical rehabilitation efforts and concluded that Employee's depression interfered with his rehabilitation.  Dr. Young expressed her agreement with Dr. Carnine that Employee was not a good candidate for work hardening.


In the conclusion of the 9 January 1989 report, Dr. Young stated that the unsuccessful rehabilitation efforts had increased Employee's depression and anxiety and confirmed his low self‑esteem and perceived physical and social inadequacies.  She indicated Employee's medications should be reviewed immediately, and that he should be referred for treatment of depression with supportive counseling.  Dr. Young testified that Employee should be evaluated "for an end to depressant medication...." (Young dep. p. 14.)
 In view of Employee's injuries, possibly involving concussions, Dr. Young recommended a neurological work‑up to determine if his "fine tremor, headaches, memory impairment, occasional loss of balance and other symptoms' are due to his injuries.  She also concluded Employee was not a good candidate for voc rehab and is not likely to be one in the near future.  Dr. Young diagnosed post‑traumatic stress disorder (PTSD).


At Defendants' request, Dr. Steger prepared a report reviewing his evaluations and findings and comparing them to those of Dr. Young.  Dr. Steger stated that Employee's symptoms of depression, focus on pain, and decreased memory all started with the 1983 injury and resulting disability, that his symptoms were an adjustment reaction to chronic medical disease or chronic disability, and not PTSD. (10 February 1989 report, p. 2.) Dr. Steger reported that Employee's tests indicate a tendency to magnify his emotional and physical complaints, that his "depression is not likely as severe as he reports," and that his "depression is more of a reactive one secondary to his injury status rather than a chronic depressive syndrome.' (Id.)

Dr. Steger reported that Employee's pain behavior and symptoms are affected by factors not directly related to the physical damage incurred in the injuries Employee has sustained.  Dr. Steger cited those factors as: (1) the financial disincentive to return to work, due to Employee's receipt of disability compensation; (2) stubborn insistence on his inability to engage in any form of gainful employment despite medical opinions to the contrary; (3) "environmental support of his disability perception" by family members supporting Employee's disabled lifestyle, and perception of inability to return to work; (4) superficial efforts to engage in voc rehab and limited attempts to engage in work hardening which are "based on his perception of physical inability due to pain, but the extent of his perception in not supported by his medical evaluations;" and limited confidence about retraining because of lack of work experience other than heavy labor. (Id. at 5.)


In connection with Employee's pain, Dr. Steger stated that Employee does not rely on excessive pain medication; but observed that if Employee's pain were as intense as reported, a consistent moderate to high level of pain medication would typically he required to cope with it.  Dr. Steger views this as evidence that Employee's perception of pain, which Employee undoubtedly experiences, is exaggerated. (Id.)

Dr. Steger also disagrees with Dr. Young about the relationship between Employee's voc rehab and his depression.  Dr. Steger believes Employee's depression would be maintained and supported by psychotherapy which does not focus on his return to an active lifestyle or with coping with his pain problems.  He reports that "marital therapy and insight‑oriented forms of individual psychotherapy are unsuccessful" in treating chronic pain cases such as Employee's.


Dr. Steger recommended: (1) immediate medical review and treatment, especially for Employee's neck; (2) physical rehabilitation after Employee's neck surgery (if surgery is required); (3) after Employee's condition has stabilized, assessment of Employee's rehabilitation options (i.e., work hardening and pain management) based upon objective medical findings; (4) voc rehab for skills to return to light‑duty work (and no supportive therapy if Employee does not agree to participate in voc rehab, as such therapy would only reinforce Employee's avoidance of a healthy lifestyle); (5) psychotherapy and treatment, only if it is related to an active rehabilitation program; (6) inpatient neuromuscular retraining, biofeedback and other forms of chronic pain management; and (7) "finally, if Mr. Armey continues to exert minimal effort in any of his rehabilitation programs, and his minimal efforts are inconsistent with the limitations dictated by objective medical findings, a diagnoses of malingering or exaggerated psychophysiological reaction should be considered when making his final claim determination." (Id. at 6‑7.)

Vocational Rehabilitation

Defendants have retained three different voc rehab firms to provide services.  Employee was first seen by Virginia Collins of Collins, Weed and Associates.  In her report dated 13 December 1983, Ms. Collins reported Employee's complaints of numbness in his hands, arms, and right shoulder, and difficulty turning his head in the mornings.  Ms. Collins observed Employee to be ambulatory on crutches at this time, with partial weight bearing on his left leg.  The report indicates Employee appeared to be well motivated, but somewhat depressed over his wife's worsening arthritic condition.  Employee also expressed "significant anxiety and fear" that he might lose his leg.


Cheri Hyde of Collins and Associates closed Employee's file in December 1984 due to his medical condition and physical limitations.


William B. Skilling & Co. (Skilling Co.) was then obtained to provide services.  We do not have a copy of the initial assessment report, dated 30 May 1985.  The report dated 25 January 1986 indicates Employee was attending physical therapy three times per week and reported worsening back pain.  Mr. Skillings determined Employee had become a "chronic pain patient," was not medically stationary, and that necessary diagnostic studies had not yet been completed.  Paula Jones of Skilling Co. reported in her 20 may 1986 report that on 9 May 1986, Dr. Carnine had released Employee to work four hours per day with alternative sitting, standing and walking at one‑half hour intervals, lifting/carrying up to five pounds frequently and 20 pounds occasionally, with no pushing, pulling, bending, squatting, crawling, climbing, or operating controls with his left foot, and only occasional reaching.  In the report dated 13 November 1986 Ms. Jones reported that Employee had not cooperated with a PCE which was performed at Skagit Valley Hospital the week of 21 July 1986.  That evaluation recommended that any work be limited initially to three days per week, four hours per day.  Defendants requested that Skilling Co. discontinue services in April 1988, in order to obtain a service provider nearer to Employee's home.


Penny Platt of Northwest Rehabilitation Services was obtained to continue Employee's voc rehab services. in her 13 May 1988 report, Ms. Platt indicated Employee complained of tension and migraine headaches, depression and excessive worry. in subsequent reports, Ms. Platt related substantial job development and labor market survey efforts in Employee's community and surrounding areas, including Bellingham which is 37 miles from Employee's home and Everett which is 43 miles away.


On 11 October 1988 Defendants petitioned for a hearing before the Rehabilitation Administrator to determine if Employee had failed to cooperate with rehabilitation.  Employee answered the petition and Defendants subsequently withdrew it on 29 November 1988.


At hearing, Ms. Platt testified about the results of her job search.  Locating suitable employment for Employee is difficult because of Employee's physical limitations, because Employee lives in a small community and indicates an inability to drive any distance, because Employee has very few transferable skills and little education so would require on‑the‑job training, and because of the very low pay for the jobs for which Employee qualified (i.e., D&L Engraving offered on‑the‑job training, was close to Employee's home but paid only $5 to $8 per hour; and motel reservation clerk which paid $3.35 to $5.50 per hour).  Ms. Platt discussed some occupations, (such as computer aided drafting and quality control inspector) which Employee could perform, but would require additional education.  Ms. Platt testified that Employee cooperated fully with her.  Ms. Platt also indicted that in view of all of the records and all of the failed rehabilitation attempts, she concluded Employee had not exerted a real genuine effort in rehabilitating himself ‑ On cross‑examination, Ms. Platt acknowledged that since April 1988 when she first saw Employee, he was not medically stable because of his herniated cervical disk, so it would not have been appropriate for Employee to engage in employment during that period.

Physical Capacities

In his deposition and at hearing, Employee testified that his physical abilities are severely limited.  He testified he is unable to walk more than a block and one‑half, he is unable to drive more than one‑half‑hour, he is unable to engage in his hobbies such as hunting, he is unable to do household chores, he is unable to lift his arms above his head (Employee dep.  I, pp. 56‑66.) and is unable to lift even 10 pounds (id. at 79.). In his second deposition Employee testified that after participating in the first deposition, "It was about two days until I felt like I could get around the house decent again." (Employee dep.  II, p. 14.)


At hearing, Defendants introduced the testimony of Wayne Willott, a private investigator, surveillance VHS video tapes and still photographs of Employee's activities, taken by the investigator.


Mr. Willott testified, and introduced photographic and videotape evidence about Employee's activities on 14 September 1988, the day Employee declined, due to pain, to participate further in Dr. Kumar's PM&R program.  On that day, instead of being picked up by his wife and taken home as he testified, Employee drove himself to two stores where he purchased various items, and then drove home and worked in his back yard.


Mr. Willott also testified and furnished photographic and videotape evidence that Employee went hunting the day after his first deposition, contrary to Employee's testimony that it was two days before he could get around the house, and contrary to his testimony that he was unable to hunt.


Mr. Willott also testified and presented evidence of Employee engaged in various activities which included, lifting and carrying a large box of apples, walking considerable distances while hunting and traveling to Juneau, doing work around his house, lifting his arms and working above his head, jumping down from the driver's door of his motor home, pushing and pulling his Chevrolet Luv truck by the tow‑bar to align it with the trailer hitch on his motor home, and rotating his head in an apparently unrestricted manner without pain.

Financial

After his injury, Insurer accepted Employee's claim and paid temporary total disability (TTD) compensation at the rate of $567.93 based upon Employee's earnings of $44,296 in 1981. (Compensation Report 8 August 1983.) TTD compensation was paid through 20 June 1988 and permanent partial disability (PPD) compensation was paid from 21 June 1988 through 5 November 1988, a period of 19.84 weeks.  (Compensation Report 13 December 1988.)  On 18 November 1988 Defendants controverted the payment of disability compensation and vocational rehabilitation.  Employee has received no disability compensation since 5 November 1988.


Based upon Employee's 1981 IRS forms 1040 and W‑2, Employee earned a total of $50,357.54 comprised as follows:



Saw &


Wages
Vehicle Rent
Total

Long Island Development 
$18,620.97
$7,781.17

Seley, Inc.
17,893.85
6,061.72
            .      


$36,514.82
$13,842.72
$50,357.54


Employee incurred expenses of $12,947 in earning the rental income.  Those expenses are comprised of:


Auto, Travel & Freight

$4,395


Repairs

  8,057


Supplies

     495



$12,947


The Social Security Administration (SSA) awarded Employee Social Security disability compensation of $610.80 per month, from 1 June 1984 through 28 February 1986.  This equals a weekly rate of $140.95 ($610.80 x 12/52.)

Board Action Requested

Employee seeks permanent total disability (PTD) compensation, and medical care for his herniated cervical disk and depression. In the alternative, Employee seeks TTD compensation until after the cervical surgery has been performed.  Employee also seeks a penalty, interest, and attorney fees and costs.


Defendants seek a reduction in the compensation rate, a social security offset, and a determination that no additional disability compensation is due.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Work Connection‑Cervical Injury

AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess‑Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II) , the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 03 P.2d 909, 911 (Alaska 1979).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In cases involving the aggravation of a preexisting condition, our Supreme Court has stated:

[A] pre‑existing disease or infirmity does not disqualify a claim under the work‑connection requirement if the employment aggravated, accelerated, or combined with the disease or infirmity to produce the death or disability for which compensation is sought.

Thornton 411 P.2d at 210.


The court has also held in these cases that the employment must be a "substantial factor' in causing the disability.  As stated in Smallwood II, 623 P.2d at 317:

Thus the causation questions before the Board was whether Smallwood's employment aggravated, accelerated or combined with his pre‑existing condition so as to be a substantial factor in bringing about his disability.


The term "substantial factor" has been addressed in State v. Abbott, 498 P.2d 712, 727 (Alaska 1972).  The test, restated to be applicable to workers' compensation law, follows:

Normally, in order to satisfy the substantial f actor test, it must be shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the disability that reasonable men would regard it as a cause and attach responsibility to it.

See also Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d 528 (Alaska 1987)


Employee does not dispute that he suffered a neck injury in 1979 for which he received chiropractic treatment.  According to the available medical records, the symptoms were similar.  We find that Employee had a pre‑existing cervical condition.


We find sufficient evidence exists to establish a preliminary link between Employee's cervical disk injury and his employment.  We rely on the report of Medical Consultants Northwest which concluded that Employee's cervical injury, then thought to be a strain, was aggravated by the August 1983 injury; on the report Cascade Medical Examiners which concluded that Employee's cervical injury, then thought to be a strain, was related to the August 1983 injury; on Dr. Goldston's opinion that the ruptured cervical disk related back to the 1983 injury; and on Dr. Carnine's 12 January 1989 letter in which he expressed his opinion that Employee sustained a significant injury to his neck on 21 August 1983.  Accordingly, we find the presumption of compensability attaches.


We find Defendants have failed to present substantial evidence that Employee's cervical disk injury was not work related.  Although Defendants argue Employee did not complain to his doctors about neck pain until April 1984, the voc rehab records indicate Employee did complain about neck and shoulder pain and numbness in his hands no later than December 1983.  In view of the severity of Employee's other injuries, we do not find it surprising that his complaints were not recorded earlier.  Defendants have failed to rebut the presumption of compensability.  Therefore, we find Employee's cervical disk injury is work related.


Even if we conclude that Employee sustained a ruptured cervical disk in 1979, constituting a pre‑existing infirmity, we would conclude that the August 1983 injury aggravated or accelerated that infirmity, and that the August 1983 injury was a substantial factor in causing the ultimate disk herniation.  We rely on the fact that Employee was able to work for several years as a timber cutter after the 1979 neck injury.  There is no indication that Employee required medical care for his neck during that period, or that he sustained any injury after August 1983. addition, we note that Employee did sustain two additional injuries to his neck in 1983 while working for Employer, either one of which could have been a substantial factor in bringing about the ultimate disk herniation.  Again, Employee was able to work after each of his injuries, prior to August 1983. under these circumstances we find that Employee's herniated disk would not have occurred but for his employment at Tuxekan Logging, and that reasonable minds would regard that employment as the cause of the herniation and attach responsibility to it.

Work Connection‑Chronic Lumbosacral Strain

In order to determine if Employee's chronic back condition is work related we apply the presumption of compensability analysis we used in connection with Employee's cervical disk condition.


Dr. Carnine has reported, and it is not disputed, that Employee's left leg is shorter than his right as a result of his broken leg and hip.  We find Employee has established the preliminary link between his chronic back condition and his employment.  We rely on Dr. Carnine's 24 October 1988 letter in which he states Employee's back condition is probably caused by his shortened left leg which causes stress on his low back.  We also rely on the report of Cascade Medical Examiners which concludes that Employee's chronic lumbosacral strain is related to the August 1983 injury.  Accordingly, we find the presumption of compensability attaches.


We find that Defendants have presented substantial affirmative evidence that Employee's back condition is not work-related.  We rely on the report of Medical Consultants Northwest, in which the panel concluded Employee's lumbosacral strain was not related to the August 1983 injury.  Therefore, the presumption of compensability drops out and Employee must prove the work relationship of his back condition by a preponderance of the evidence.


We find Employee's chronic back condition is work related. We rely on the same evidence we relied upon in determining that the presumption of compensability attached.  We find Dr. Carnine's explanation about Employee's shortened left leg persuasive and believable.  We note the absence of reasoning for the determination made by Medical Consultants Northwest.

Credibility

We observed Employee's demeanor and body movements at hearing on two different occasions, viewed the videotapes and still photographs offered by Defendants and reviewed the medical evidence.  We find that Employee is not a credible witness.  AS 23.30.122. On viewing the surveillance videotape we observed Employee lifting, carrying, driving, hunting, pushing and pulling, and raising his arms above his head, although Employee testified his capacities to perform those activities was non‑existent or very restricted.  The medical records contain numerous other examples of inconsistencies between Employee's testimony or reports to his physicians and observed behavior.  For example, the Medical Consultants Northwest report indicates Employee's neck was sun tanned, although Employee reported to the examiners he wore his cervical collar 14 or 15 hours a day; Employee has inconsistently reported his use of pain medication; we observed Employee to walk with a very severe limp, although he walked with only a slight limp or no limp in the video tapes we viewed.  This inconsistency was also noted in the report of the Medical Consultants Northwest panel.  We do not believe Employee exerted his maximum effort on his physical capacities evaluations, so we discount their accuracy.  We find that Employee has exaggerated the severity of his physical symptoms in order to enhance the appearance of his disability.

Disability Compensation

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment.  " AS 23.30.265 (10) . At the time of Employee's injury the Act provided for benefits at 66‑2/3% of the employee's average weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but didn't define TTD.  In Phillips Petroleum Co. V. Alaska Industrial Board, 17 Alaska 658, 665 (D.  Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as “the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted) . In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974) , the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original).  The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers, Compensation Appeals Bd., 95 Cal.  App. 3d 856, 868, 157 Cal.  Rptr. 355, 262 (Cal.  App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke V. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


Although we have found that Employee exaggerated the severity of his physical symptoms, we find that he was still disabled as a result of his work‑related injuries.  We cannot ignore the presence of Employee's severely ruptured cervical disc.  Although Employee seemed to exhibit a good range of motion in his neck in the video tapes we viewed, we cannot ignore the spasm which has been consistently detected by the examining physicians and the biofeedback data which Dr. Steger interpreted to be consistent with Employee's complaints of headache.  We also note that Employee was not released to full‑time work.  Furthermore, he was released to perform only sedentary or sedentary/light work, although his only work experience is with very heavy labor.  We find Employee has remained unable to engage in gainful employment to date.  We find Employee is entitled to TTD compensation from the date he was injured to the present.


We find Employee is in need of surgery for his herniated cervical disk. We rely on the recommendation of his treating physician, Dr. Carnine.  AS 23.30.180 provides for the payment of permanent total disability compensation when a total disability is adjudged to permanent.  We find Employee is not permanently totally disabled, because we do not believe Employee's total disability is permanent.  Surgical correction of Employee's neck problem should enable him to return to some form of gainful employment.  Defendants request that we uphold the controversion of disability compensation on the ground Employee has not minimized his disability by doing everything he could to rehabilitate himself, and having so failed, should be considered to have voluntarily withdrawn from the labor force.  As our supreme court stated in Phillips "The law contemplates that the injured workman will do everything humanly possible to restore himself to his normal strength so as to minimize his damages, and where he fails to do so, the consequent disability results from the voluntary conduct of the employee, and not the injury." See also Bignell v. Wise Mechanical Contractors. 651 P.2d 1163 (Alaska 1982).


Although Phillips, which involved an employee who refused to undergo recommended surgery for a herniated lumbar disk, is somewhat factually distinguishable, the principle expressed is applicable.  An injured Employee has a duty to minimize his disability by doing everything he or she can to return to the labor force.  Although there is evidence Employee has exaggerated his disability, rather than attempting to minimize it, we find that Employee's herniated cervical disk constitutes some evidence that Employee's actions, such as his failure to participate in the PM&R program offered by Dr. Kumar, may have been justified.  In view of the severity of Employee's leg and hip injuries, the undisputed facts that Employee is in pain and is depressed, and the existence of the herniated cervical disk, we find insufficient clear evidence to conclude that Employee has voluntarily withdrawn from the labor force.  We decline to uphold Defendants controversion.


Although we recognize that it is very difficult to contemplate returning to work while experiencing pain, and that Employee's family situation and environment is very conducive to the disabled lifestyle he has adopted, we remind Employee of his ongoing duty to minimize his disability, and to act quickly to do so. We direct Employee to consult with his treating physician upon receipt of this decision, and to notify Defendants whether or not he wishes to proceed with the recommended surgery immediately thereafter.  If Employee elects to undergo the surgery, there will be a period of recuperation thereafter during which he will be entitled to TTD compensation. After surgery, he will be expected to cooperate fully with health care and any other service providers retained to assist Employee in his return to gainful employment.  Dr. Steger has set out recommendations for Employee's rehabilitation. (See pages 12‑13 of this decision.) The parties should follow those recommendations.


If Employee elects to forgo the surgery, we expect him to fully cooperate with the conduct of another PCE, and to seek employment within his physical limitations.

Vocational Rehabilitation

As in effect at the time of Employee's injury, AS 23.30.041(h) provided in pertinent part: "The rehabilitation administrator may find that an employee refuses to participate in an evaluation or rehabilitation plan if the employee fails to cooperate with the rehabilitation provider."


Decisions of the rehabilitation administrator were appealed to us.  AS 23.30.041(f) (Repealed, Sec. 10 ch 79 SLA 1988.)


Defendants controverted additional voc rehab benefits.  At prehearing, Employee requested that we award ongoing voc rehab benefits.  At hearing, Employee stated that the voc rehab issue was "overshadowed' by his need for surgery.  We agree.  Assuming Employee elects to go ahead with the recommended cervical surgery, his need for additional voc rehab services is unknown at this time, as his post‑surgical physical capacities are unknown.  We find that we may not consider the issue of Employee's failure to cooperate with vocational rehabilitation, as that issue is first to be determined by the rehabilitation administrator, with right of appeal to us.  Accordingly, we decline to enter any order in connection with vocational rehabilitation.

Medical Care‑Depression

AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "if the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super.  Ct.  Jan. 17, 1983) ; See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super.  Ct.  February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super.  Ct.  June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op.  No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB NO. 86‑0009 at 5 (January 14, 1986) ; Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


Employee seeks medical care for his depression.  Defendants have neither controverted medical benefits nor authorized Employee to begin treatment.  Dr. Steger and Dr. Young disagree about the nature of Employee's depression (i.e., clinical or situational) , disagree about the diagnoses of Employee's psychological condition (i.e. PTSD or chronic pain syndrome) and disagree about whether treatment should be provided before vocational rehabilitation.  Regardless of the diagnosis or the nature of the condition, it is clear Employee suffers from depression.  We find that depression is related to Employee's work‑related injuries and treatment is needed for the process of recovery and to enable Employee to return to work.  We rely on Dr. Steger's opinion that Employee's depression is "reactive depression," that is, a reaction to his disability.  We rely on Dr. Young's conclusion that the unsuccessful rehabilitation efforts increased Employee's depression and anxiety.  We also rely on the fact that Employee's depression was not manifest or did not exist, before his August 1983 injury.


We encourage the parties to confer on the selection of a highly qualified psychiatrist to review Employee's treatment to date and recommend an appropriate course of treatment.  We believe a psychiatrist should address several issues: Has Employee's medications contributed to his depression?  Should Employee receive medication for his depression?  Is Employee in need of counselling or psychotherapy for his depression, and if so, who should provide it?  If Employee is in need of counselling or psychotherapy when should it begin?  Is it appropriate for Employee to attend a structured inpatient pain treatment program as Dr. Steger Suggests, and if so when?  Has Employee sustained cognative loss or other injury as a result of concusions as Dr. Young suggests?

Compensation Rate Adjustment

AS 23.30.220, as in effect at the time of Employee's injury, provided in pertinent part:

Except as otherwise provided in this chapter, the average weekly wage of the injured employee at the time of the injury is the basis for computing compensation, and is determined as follows:


. . . .

(2) the average weekly wage is that most favorable to the employee calculated by dividing 52 into the total wages earned, including self‑employment, in any one of the three calendar years immediately preceding the injury;

(3) if the board determines that the wage at the time of the injury cannot be fairly calculated under (2) of this section, or cannot otherwise be ascertained without undue hardship to the employee, the wage for calculating compensation shall be the usual wage for similar service rendered by paid employees under similar circumstances, as determined by the board;


Defendants seek a compensation rate adjustment on two grounds, (1) Employee's average weekly wage (AWW) was calculated incorrectly in August 1983 as Insurer included Employee's gross, rather than net, saw and vehicle rental income in the AWW calculation, and (2) Employee's compensation rate is too high because it is based on Employee's 1981 earnings, an unusually high earnings year for Employee, not representative of his probable future earnings.


As we stated above, Employee's combined wages and rental income, from use of his vehicle and chain saws, in 1981 was $50,357.54. It was correct for Insurer to calculate Employee's AWW under AS 23.30.220(2) as 1981 was the year in which Employee earned the highest income.  As Employee incurred expenses in earning the rental income, it is appropriate to subtract those expenses from the gross rental income ($13,842.72) in calculating Employee's earnings.  Failure to subtract the expenses of earning rental income would grossly misrepresent an employee's earnings.  Accordingly, we find Insurer improperly calculated Employee's AWW by failing to subtract all of the expenses Employee incurred in obtaining the rental income.


As we stated above, Employee incurred $12,947 in expenses in earning the rental income.  That amount must be subtracted from Employee's gross rental income to arrive at his net rental income. We find that Employee's net rental income is $895.72.  ($13,842.72‑ $12,947.)


We find that the sum of Employee's gross wages ($36,514.82) and net rental income is $37,410.54 ($36,S14.82 + $895.72).  Under AS 23.30.220(2), this yields an AWW of $719.43.($37,410.54 / 52) In accord with AS 23.30.185, Employee's correct compensation rate is $479.62. ($719.43 x 66 2/3%)


Defendants next argue that Employee's compensation rate should be reduced under the "fairness doctrine" articulated in Johnson v. RCA‑OMS, 691 P.2d 905 (Alaska 1984) and its progeny, which base compensation on probable future earnings.  Defendants especially rely on State v. Gronroos, 697 P.2d 1047 (Alaska 1985), which applies the fairness doctrine to both the employer and the employee.  Defendants also argue that over the nine‑year period for which Employee's income tax records are available, Employee earned an average income of only $17,699, so "[o]n a fairness basis, the Board should compute Mr. Armey's compensation rate on an average of his annual wages." (Defendant's hearing brief, pp. 5‑6.)


In Gronroos, the court noted that “[i]t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." 697 P.2d at 1049 (citation omitted, emphasis added). See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska 1986).


Erwin Sutton testified that he has worked with Employee, as either a co‑worker or as his employer, since about 1977.  Mr. Sutton testified he offered Employee a cutting job in 1984 which paid cutters $300 to $500 per day and that lasted for 10 and one‑half months. (Sutton dep. p. 5.) He testified that he offered Employee another job in 1986 that paid $225 per day, and that Employee could have worked 11 or 12 months that year. (Id. at 5‑6.)  He testified that work was available for Employee in 1987 paying $260 to $280 per day, six days a week, for 10 and one‑half months.  (Id at 7.) He testified that he estimated his income in 1988 would be about $60,000 and that Employee's earnings would have been comparable. (Id. at 7‑8.)


We calculate that at $250 per day, working only five days per week (based upon our experience, cutters usually work six days per week) for 10 months (about 43 weeks) Employee would have earned about $53,750.  Based upon Mr. Sutton's testimony, the only available evidence of Employee's probable future earnings during the period of disability, we find Employee could have earned at least as much as he earned in 1981.  We find no compensation rate adjustment is warranted under Johnson or Gronroos.  We find no basis for Defendants' argument that "fairness" dictates that we should base Employee's compensation rate on his actual average earnings.

Social Security Offset

AS 23.30.225(b) provides:

When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq., and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent of the employee's average weekly wages at the time of injury.


As previously indicated, Employee's original Social Security disability benefit was $104.95 per week ($610.80 per month).
 We have determined Employee's correct AWW to be $719.43 per week, and his correct compensation rate to be $479.62 per week.


We find Employee's combined disability benefits for the period 1 June 1984 through 28 Feb 1986, when the SSA terminated the benefit, to be $620.57 ($479.62 + $140.95). As provided in AS 23.30.225(b), Employee may not receive combined disability benefits which exceed 80% of his AWW; in Employee's case $575.54 ($719.54 x .8)
 Accordingly, we find Defendants are entitled to an offset of $45.05 ($620.59 ‑ $575.54) for the period 1 June 1984 through 28 February 1986.

Penalty

AS 23.30.155(e), as in effect at the time of Employee's injury, provides:

If any installment of compensation payable without an award is not paid within 14 days after it becomes due, provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 20 percent of it, which shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which he had no control the installment could not be paid within the period prescribed for the payment.


AS 23.30.155(d) concerns the controversion of benefits.  As we indicated above, Defendants did controvert the payment of disability compensation on 18 November 1988. in view of our conclusions about Employee's credibility and exaggeration of his disability, we find Defendants controversion was not unjustified or frivolous.  As Defendants did controvert the payment of disability compensation, we find no penalty is due.

Interest

8 AAC 45.142 provides:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.50.010. if more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


AS 45.45.010 provides for the payment of interest at the rate of 10.5% per year.  In accord with 8 AAC 45.142 we find Defendants are responsible for the payment of interest at the rate

of 10.5% on the unpaid disability compensation we have awarded herein.

Attorney Fees and Costs

AS 23.30.145(a) provides:

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


Employee has requested an award of attorney's fees.  Employee has neither requested a fee in excess of the statutory minimum fee, nor submitted an affidavit showing the extent and character of the work performed. 8 AAC 45.180(b). Defendants controverted the payment of disability compensation and we have awarded TTD compensation.  We find Employee is entitled to the payment of the statutory minimum attorney's on all disability compensation controverted and awarded, including disability compensation to be paid in the future.


Employee has not itemized his costs. we find Defendants resisted the payment of disability compensation and that Employee is entitled to the payment of his reasonable costs under AS 23.30.145(b) and 8 AAC 45.180(f). Employee should submit his reasonable costs to Defendants for payment.  Defendants shall pay reasonable costs in accord with 8 AAC 45.180(f) and our previous decisions.  We retain jurisdiction to resolve any dispute.

ORDER

1. Defendants shall pay temporary total disability compensation from the date of injury and continuing, with credit for payments made. we retain jurisdiction to approve withholding in excess of 20 percent of each installment.


2. Employee's claim for permanent total disability compensation is denied and dismissed.


3. Defendants shall pay for Employee's cervical surgery and the cost of treating Employee's depression.


4. Defendants shall pay Employee's disability compensation at the rate of $479.62 per week, effective from the date of injury.


5. Defendants shall offset Employee's disability compensation in the amount of $45.05 for the period 1 June 1984 through 28 February 1986.


6. Employee's claim for the payment of a penalty is denied and dismissed.


7. Defendants shall pay interest at the rate of 10.5% on the unpaid disability compensation we awarded in order number one.


8. Defendants shall pay Employee's attorney's fee at the statutory minimum rate on the disability compensation now due as a result of our order, and on compensation to be paid in the future.


9. Defendants shall pay Employee's reasonable costs.  We retain jurisdiction to resolve disputes.


DATED at Juneau, Alaska this 1st day of May, 1989.

ALASKA WORKERS’ COMPENSATION BOARD

/s/ L.N. Lair
Lawson N. Lair, Designated Chairman

/s/ DwRichards
David W. Richards, Member

/s/ Mary A. Pierce
Mary A. Pierce, Member

LNL:wjp

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lewis Armey, Employee/Applicant; v. Tuxecan Logging Co., Employer, and Alaska Timber Insurance Exchange, Insurer/Defendants; Case No. 315657; dated and filed ill the office of the Alaska Workers' Compensation Board at Juneau, Alaska, this 1st day of May, 1989.

Clerk

SNO

� Employee was deposed on two occasions; 17 November 1988 and 6 February 1989.  Hereafter those depositions will be referred to as Employee dep. I and Employee dep. II, respectively.





� We do not have a comprehensive record of Employee's medications.  The available records indicate Employee does not use narcotic analgesics.  He does use naprosyn, (a nonsteroidal anti�inflammatory), flexoril (for relief of muscle spasm), and Esgic, (which contains the pain reliever acetaminophen, caffeine, and a barbituate.)





� The hearing was continued from March 3rd to March 30, 1989 in order to provide Employee and his attorney an opportunity to view the photographic and videotape evidence. 8 AAC 45.070(a).





� We determined long ago that Social Security Offsets are to be calculated based upon the original entitlement, without consideration of subsequent cost of living adjustments.  Stanley v. Wright�Schuchart�Harbor, AWCB D&O No. 82�0039 (19 Feb 1982).





� In Milner v. Hull Cutting Company, AWCB D&O No. 88�0277 (26 Oct 1988) we determined that the AWW, as determined under AS 23.30.220 of the AWCA, must be used as the basis for computing the maximum amount of combined disability benefits an employee may receive.





� We note that the compensation rate reduction, previously discussed, and this offset will result in a substantial overpayment.  AS 23.30.155(j) authorizes an employer to withhold up to 20% of each installment of compensation due.  We retain jurisdiction to approve withholding at a higher rate.





