ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512
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)
DECISION AND ORDER
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May 5, 1989
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R.L. LAWLER, INC.,
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)


and
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)

CIGNA/ALPAC/INA,
)



)


Insurer,
)


Petitioner.
)



)


This petition to dismiss was decided based on the written record.  Attorney Michael Barcott represents Petitioners and attorney Gil Johnson represents Respondent.  We received Petitioners' Affidavit of Readiness For Hearing on April 17, 1989.  Since Respondent did not file an opposition to the Affidavit, we closed the record on May 3, 1989 when we next met.

ISSUES

Is Employee's claim barred by the notice and claim periods contained in AS 23.30.100 and AS 23.30.105?

CASE SUMMARY

Employee died on September 12, 1985 at age 52.  The certificate of death, dated September 16, 1985 lists the causes of Employee's death as respiratory arrest and metastatic lung cancer.  A subsequent autopsy report describes final findings in part as malignant tumor involvement, “most consistent with malignant diffuse mesothelioma," and "clinical history of metastatic carcinoma to lower spine and pelvis."


Subsequently, Respondent filed workers' compensation death claims for 56 injuries which allegedly occurred while Employee worked for previous employers.
 We have subsequently granted petitions to dismiss by employers involved in several of those injuries.


Respondent filed one such claim against Petitioners on August 20, 1987.  Her claim alleges Employee was injured in July, 1975 by inhaling asbestos particles.


Petitioners argue that Respondent's claim is barred under the statutes of limitation for notice and claim found in AS 23.30.100 and AS 23.30.105.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Petitioner asserts that Respondent's claim is barred because she failed to give proper notice of death under AS 23.30.100.  That section states in pertinent part:

(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.

(b) The notice shall be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on his behalf, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on his behalf.

(c) Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to him or by sending it by mail addressed to him at his last known place of business. if the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred.

(d) Failure to give notice does not bar a claim under this chapter

(1) if the employer (or his agent in charge of the business in the place where the injury occurred) or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given.

Subsection (a) requires that notice of death be given to us and to the employer within 30 days of the death. Clearly, Petitioners were not given notice within 30 days of death. in fact, Petitioners contend they were not notified of Employee's death until August 28, 1987.  We find nothing in the record to indicate Petitioners were served earlier than August 28, 1987.  We conclude notice of death was untimely.


We must next determine if Respondent's untimely notice can be excused under AS 23.30.100(d)(1) or (d)(2). Under subsection 100(d)(1), we can excuse untimely notice if the employer or carrier had knowledge of the death and was not prejudiced by Respondent's failure to give notice.  This subsection requires both employer/carrier knowledge and lack of prejudice.  There is no evidence that Petitioners had knowledge of Employee's death before August 28, 1987.  Therefore, we conclude that Respondent's untimely notice is not excused under subsection (d)(1).


Under subsection (d) (2), untimely notice is not barred if we find that for some satisfactory reason notice could not be given.  In Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761‑ 62 (Alaska 1974), our supreme court affirmed our decision in which we equated "satisfactory reason" with a reasonableness standard.  The court went on to state: "The “reasonableness" test, as it is usually applied, simply suspends the running of the limitation period for notice (30 days in Alaska) until the claimant can reasonably be expected to realize the cause and nature of his injury." Id. at 762 n.10. We find this test would apply not only to injury claims but to death claims as well.


Respondent has, in any event, provided no excuse for filing untimely notice of injury.
 We find none in this record.  Accordingly, we grant Petitioners' request to dismiss Respondent's claim based on AS 23.30.100.


Even if we denied Petitioners’ request to dismiss under AS 23.30.100, we would still grant their request for dismissal under AS 23.30.105. This section states that "the right to compensation for death is barred unless a claim therefore is filed within one year after the death. . . . “ Our regulation 8 AAC 45.050(a) states that: “[p]roceedings before the Board are commenced by filing a written application or petition." Moreover, our regulation 8 AAC 45.050(b)(4) indicates the application "must state the names and addresses of all parties." In addition, regulation 8 AAC 45.050(b)(5) states that a "separate application must be filed for each injury for which benefits are claimed, whether or not the employer is the same in each case."


As noted, Respondent has not argued against Petitioners' request for dismissal.  Moreover, we find no reason in this record to deny Petitioners' request. Respondent did not file a claim until over two years after Employee's death.  There is no evidence in the record to support a tolling of the one‑year death claim limitation.
 Accordingly, Petitioners' request to dismiss Respondent's death claim is granted.

ORDER

Petitioners' request to dismiss Respondent's claim under either AS 23.30.100 and AS 23.30.105 is granted.

Dated at Anchorage, Alaska, this 5th day of May, 1989.

ALASKA, WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ D. F. Smith
Darrell F. Smith, Member

/s/ RL Whitbeck Sr.

Richard L. Whitbeck, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of James E. Addington, employee/applicant; v. R.L. Lawler, Inc., employer; CIGNA/ALPAC/INA: insurer; Case No. 102215; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of May, 1989.

Clerk

SNO

� The autopsy report is dated October 7, 1985.  The autopsy was performed at Providence Hospital in Anchorage by H. Fallico, M.D.





� Respondent filed the first application for benefits on June 30, 1986.  This application was filed only against D&G Mechanical.





� James Addington v. Aber Co. et al.  (Addington I)  AWCB No. 880233 (September 2, 1988).





� In fact, the parties filed a "stipulation for dismissal of claim" on March 23, 1987.  However, we find no authority for us to grant a dismissal of a disputed claim based only upon a stipulation.





� Even if we incorporated the arguments, for excuse, made by Respondent in Addington I, we would find no satisfactory excuse for the same reasons expressed in that Decision and Order.





� Even if we incorporated the arguments Respondent made on this issue in Addington I, we would still grant Petitioner's request for the same reasons made on this issue in Addington I.








