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We heard this matter in Anchorage on April 6, 1989.  The employee was present and represented himself.  The respondents were represented by attorney Trena Heikes.  We closed the record at the end of the hearing.

ISSUE

Did the Reemployment Benefits Administrator (RBA) abuse his discretion in finding the employee ineligible for reemployment preparation benefits?

SUMMARY OF THE CLAIM AND PROCEEDINGS

It is undisputed that on August 4, 1988 the employee sustained a work‑related right knee injury that eventually resulted in two surgeries and a continuing workers' compensation disability.  By letter filed October 28, 1988 the employee requested an evaluation of his eligibility for reemployment benefits under AS 23.30.041.


On November 3, 1988 Deborah Torgerson, the acting RBA, sent the employee a letter requesting pertinent medical information.  This medical information was filed on December 5, 1988.  On December 14, 1988 the acting RBA appointed rehabilitation specialist Kathy Williams to perform an evaluation under AS 23.30.041. Ms. Williams filed her evaluation report on January 23, 1989 in the workers' compensation division's Juneau office. (Williams January 13, 1989 report).  This report was received in our Anchorage office on January 30, 1989 and was reviewed by Douglas Saltzman, the newly appointed RBA.


In the report, Williams concluded that, based on subsection 41(e), the employee was ineligible for reemployment benefits.  Williams based her decision in part on her conclusion that three doctors who either treated or examined the employee since his injury "indicate that he will recover to at least a sedentary level. Although physical capacities have not been predicted, there is nothing in this specialist's database to indicate a presumption of Mr. Hockley's inability to seek and accept gainful employment in the future. (Williams evaluation at 20.) Williams went on to state:

Although Mr. Hockley cannot return to the job of injury, he has been employed as a Burglar and Fire Alarm Monitor with ADT Company in Seattle with direct experience as a Surveillance System Monitor.  He has also done security work for other firms which has included Dispatcher, Vault Guard, Armored Car Guard, Driver and Dispatching.  Over the last ten years, his security work experience has accounted for three years of his adult working life.  He was employed by ADT Company in Seattle as a Surveillance System Monitor from 1976 through 1979 which represents the longest period of employment with any one employer of his work history which dates back to 1972.  Since high school graduation, Mr. Hockley has accrued nearly six years experience in protective service occupations at the Sedentary and/or Light duty level.

Based upon medical information available to this Specialist and vocational analysis of work history, labor market data, and research of reference material and the computerized OASYS database, Mr. Hockley appears to be ineligible for reemployment benefits.


The three doctors cited by Williams were George Gates, M.D., Kurt Merkel, M.D., and John Frost, M.D. Dr. Gates is the employee's treating physician while Drs.  Merkel and Frost examined the employee and gave second and third opinions.  Williams' evaluation states the following regarding these doctors' treatments and predictions on the employee's medical condition.


Dr. Merkel's 11/9/88 report indicates:

"At this point, it is only purely speculative as to whether this man would be able to return back to his previous job as described in the job description you have presented me.  I believe his walking requires 8, 45 minute periods of walking, it is unpredictable whether or not he will be able to do this.  I think he will have to be in physical therapy to see how good his knee gets.  Again, I do not feel he will reach medical stability at least until 3/89 at the earliest.

Dr. Gates' physician report of 11/19/88 indicates that Mr. Hockley met with him to discuss the Independent Medical Examination report and the possible need for additional surgery.   Dr. Gates states:  "even with the surgery it is possible he will not be able to return to his former active type of activity because the nature of the injury to the knee was very significant with a large fracture fragment from weight bearing surface of the lateral femoral chondra."

Mr. Hockley was subsequently seen by John D. Frost, M.D., for a third opinion on 12/l/88.  Dr. Frost's correspondence and report of that examination indicates that Mr. Hockley's situation "clearly represents a complex situations" Furthermore, he also stated "the best course of action is not clear and there may well be differences of medical opinion." Dr. Frost recommended a lateral release to help prevent recurrent dislocations in the patella.  He also stated:

"the osteochondral defect in the lateral femoral chondral is a permanent physical impairment and may preclude him from ever regaining the amount of stability and confidence in his knee that he had prior to the injury."

At this time, Dr. Gates has not released Mr. Hockley to any work activities and cannot predict medical stability or predicted physical capacities. on 1/16/89, Dr. Gates completed the enclosed questionnaire.  Regarding present and future treatments, Mr. Hockley will continue the anti‑coagulants for three months.  For six weeks, he is not to bear weight on the right leg; gradual increases are expected over the following six weeks experience.  Finally, Dr. Gates has indicated he does not expect Mr. Hockley to be capable of returning to his former job as a security Guard, Night Watchman at Northern Enterprises.  It is not known when Dr.  Gates will release Mr. Hockley to work and he presently cannot work an eight hour day.  Dr. Gates predicts Mr. Hockley to medically stabilize within 90 days.  The Physical Capacities Evaluation form was not completed.

 (Williams Report at 4‑5).


Williams indicates that Dr. Gates' "prediction" is contained in the doctor's January 16, 1989 response to Williams January 11, 1989 letter inquiring about the employee's medical condition and his future employability.  Dr. Gates indicated he expected the employee to become medically stable within 90 days of January 16, 1989.  The doctor also indicated that the employee would not be capable of returning to his former job. The doctor was then asked when he would release the employee "to carry out some kind of work?" Dr. Gates wrote "unknown."


Dr. Gates was then asked: "What specific limitations will be imposed upon the patient's future work?" The doctor replied: "Do not know that yet."


Saltzman reviewed the evaluation and also discussed it by telephone with Williams on January 27, 1989 and January 30, 1989. (Saltzman January 31, 1989 letter) . By letter dated January 31, 1989 Saltzman extended the evaluation period to February 14, 1989.  In his letter, Saltzman also stated in part:

Mr. Hockley was found ineligible based on the premise that he could return to the occupation of surveillance system monitor.  I feel it would be appropriate for the physician to review the Scodot definition and physical characteristics and either approve or disapprove based on his expertise. Providing that he does, then it would be helpful to see a labor market survey of this occupation listing the openings, wages, etc.


On February 21, 1989 Williams filed a letter summarizing her attempts to get the requested information.  Regarding Saltzman's request for Dr. Gates' opinion on the employee's ability to work as a surveillance system monitor, Williams stated in part:

I spoke with Dr. Gates' office on two occasions and was reminded that he does not do rehabilitation consultations.  I was asked to correspond.  On 2/6/89, 1 completed a letter, please refer to the enclosed, and had it hand delivered by courier.

I telephoned Dr. Gates' office on each following day to inquire whether he had reviewed the information.  He had not.  On Monday and Tuesday, 2/13/89 and 2/14/89, Dr. Gates had the flu and by 2/15/89 was backed up with his surgery schedule.  Nevertheless, I contacted his office daily.

On 2/15/89, his nurse explained that she was also reminding him.  She hoped that he would review it last evening.  On 2/16/89, he had not, was distressed and apparently perceived that I/we were pushing him beyond what he considered reasonable.  He did not say that he wouldn't sign the job description, just that he would get to it when he could.  I was not asked to check back later, as I had been in the past.

I telephoned you on this date to discuss the eligibility determination.  I continue to base my recommendations to you on the presumption of recovery for Mr. Hockley to at least the sedentary level.

(Williams February 16, 1989 letter).


By letter dated March 7, 1989 Saltzman notified the employee that he was determined ineligible for reemployment benefits.  The letter stated in part:

Based on your reported work history, you were employed as a surveillance system monitor within the past 10 years and met a minimum level of training requirements.  In addition the occupation has been found to exist in the labor market and would meet remunerative employability (60% of your wage at time of injury).  The rehabilitation specialist reports that you will be medically released to at least the physical activity of this occupation‑‑sedentary work requirements.  The physician's ‑review of surveillance system monitor was requested but was not available in writing, at this time.  The law requires a timely decision and therefore based on the available information, I find you ineligible under section (e) Of AS 23.30.041.


Subsequently, the employee filed a request for review of the RBA's decision.  At hearing, the employee argued that the RBA abused his discretion.  The employee asserted that Williams used hearsay in her evaluation and that consequently some of the job information was inaccurate.  Among other arguments, he also asserted that there was no physician's prediction on his future employability.


The respondents objected to our denial of their request to have a witness testify at the hearing. Further, the respondents argued that the RBA did not abuse his discretion in this case.  The respondents based their assertions in part on job description information, from Dr. Gates, which was filed March 13, 1989.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) and (e) provide:

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings.  The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist's request.  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrators part.

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of occupational Defined in the Dictionary of Occupational Titles" for

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles."


In Aaron C. Garrett v. Halliburton Services, AWCB No. 89‑0013 (January 20, 1989) at 5, we stated:

The panel in McCullough v. S & S Welding, Inc., AWCB No. 88‑033 (December 7, 1988) , focused on the legislature's use of the term "review" in conjunction with a standard of review of "abuse of discretion." They concluded that a hearing aimed only at determining whether an abuse of discretion had occurred logically should be limited to consideration of evidence available at the time of the eligibility decision as well as arguments presented at the review hearing.  We agree.

In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive. , [footnote omitted) Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)," The abuse of discretion standard is used by appellate courts in reviewing the activities of lower courts.  In applying that standard appellate courts generally rely only on the record and arguments offered by the parties.  We conclude we should do likewise in determining whether the acting Rehabilitation Preparation Benefits Administrator abused her discretion.


We have reviewed the record here, and have considered the arguments of the parties.  We believe a key issue in this dispute is whether the RBA mistakenly relied on the rehabilitation specialist's evaluation to conclude that the employee would be medically released to perform sedentary work; i.e., that a physician had made a prediction, under AS 23.30.041 (e) , of the employee's permanent physical capacities.  We conclude that no such subsection 41(e) prediction has been made here.


We believe the evidence is clear on this issue.  Neither Dr. Gates nor any of the other physicians have made the requisite prediction in this case.  Specifically, we find no medical prediction that the employee will recover to be able to perform work entailing sedentary requirements.


In finding the employee ineligible for reemployment benefits, the RBA based his decision on the rehabilitation specialist's (Williams) opinion that the employee will be medically released to the job of surveillance system monitor, a sedentary job which exists in the labor market and which the employee has held within the past 10 years.  This reliance on Williams' opinion was erroneous.


Williams admitted that Dr. Gates had not reviewed the physical demands of the surveillance system monitor job, completed the physical capacities evaluation form, or made a prediction on medical stability or physical capacities.  Nonetheless, she asserted that the employee appeared ineligible because of a presumption of recovery to sedentary work.  There is no such presumption in AS 23.30.041.  The initial reemployment eligibility determination must be based on a physician's prediction of an employee's "permanent physical capacities," and whether these capacities are less than the physical demands of jobs held within 10 years prior to his injury or competitive skills obtained after his injury.  Without the physician's prediction, the extent of the employee's recovery is unknown.  We believe it would set a speculative precedent to presume, without the medical support of a physician, that an employee will recover to a given level of physical capacities.  Reemployment eligibility should not be based on presumptions.


In defense of Ms. Williams, the record reflects she virtually sat on Dr. Gates' doorstep in her effort to get the doctor to review the physical demands of some jobs and to predict the employee's ability to perform these jobs in light of his permanent physical capacities.  Ms. Williams achieved much in the maximum 60 days allowed for evaluation under AS 23.30.041 (d) . Clearly, this .subsection did not provide adequate time to get the required prediction under subsection 041(e).
 Nevertheless, the statute did not allow Williams to presume the employee would recover to a given level of permanent physical capacity.  Subsection (e) places this duty onto a physician.


The record reflects that the RBA may have felt compelled by the time constraints in subsection 041(d) to notify the parties of the employee's eligibility despite not having all the information he needed for his decision.  However, we find it was error to rely on Ms. Williams' presumption regarding the employee's permanent physical capacities.  We conclude the RBA's reliance on this presumption and his conclusion that the employee could return to sedentary work was a mistake which constitutes abuse of discretion.


In this case, the rehabilitation specialist persisted in her effort to get the requisite physician's prediction so that the prediction could be included in her evaluation.  However, her failure to get the prediction within the time constraints prescribed for evaluation under subsection 041(d) should not result in the employee's ineligibility for reemployment benefits.  To the contrary, we believe that the medical reports, submitted at the time of the RBA's decision, can be reasonably construed to indicate that the employee's physical capacities fall within the eligibility factors outlined in subsection 041 (e) . We conclude that the RBA abused his discretion.  We further conclude that based on medical information in the record when the RBA made his decision, the employee is currently eligible for reemployment benefits
.


The RBA shall send the employee a notice of eligibility for reemployment benefits.  When Dr. Gates or another physician makes the prediction required by AS 23.30.041(e), the RBA shall review the prediction and other evidence in the record and determine the employee's continuing eligibility for reemployment preparation benefits.

ORDER

1. The Reemployment Benefits Administrator abused his discretion under AS 23.30.041(d).


2. The employee is currently eligible for reemployment preparation benefits in accordance with this decision.


Dated at Anchorage, Alaska, this 12th day of May 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Robert Anders
Robert G. Anders, Member

/s/ RL Whitbeck Sr

Richard L. Whitbeck, Member

CONCURRENCE OF BOARD MEMBER ROBERT G. ANDERS

I agree with the findings and conclusions in the majority opinion.  However, I would also base Employee's eligibility on the presumption of compensability.  I believe the presumption applies to all benefits under the Act, including reemployment benefits.  Therefore, without substantial evidence to the contrary, a decision by the Board should be weighed in favor of the injured worker in accordance with the presumption.

/s/ Robert Anders
Robert G. Anders, Member

CONCURRENCE AND DISSENT OF DESIGNATED CHAIRMAN

I concur with the majority in their conclusion that the Reemployment Benefits Administrator (RBA) abused his discretion in finding the employee ineligible under AS 23.30.041(e). Despite the best efforts of the RBA and the rehabilitation specialist, Dr. Gates refused to predict the employee's permanent physical capacities.  However, this failure on the part of the physician to make a prediction should not, by itself, result in the employee's ineligibility for benefits.  Moreover, I agree with the majority that there is no presumption that the employee will recover to a given level of physical ability.  The physician's prediction is supposed to tell us the extent of the employee's permanent physical capacities.


However, I dissent from the majority's conclusion that the employee is eligible for reemployment benefits.  Under subsection 041(e), the employee's eligibility for benefits is premised on 1) his written request; and 2) the physician's prediction of his permanent physical capacities.  Although a written request was made, there simply was no prediction in the record at the time of the RBA's decision, and I cannot conclude that the medical evidence can be construed to indicate a prediction has been made.  In my view, no eligibility decision can be made until the prediction is made by the physician.  Even though subsection (d) sets time limits for the rehabilitation specialist's evaluation, there is no clear indication in either subsection 041(d) or subsection 041(e) that the employee should be found either eligible or ineligible merely because the time for the evaluation has run.


I would conclude that an eligibility determination cannot be made until the RBA receives the requisite prediction.  The employee's eligibility should not be determined until then.  When the 041(d) time ran here, the RBA could have notified the employee of his status at that time.

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

MRT;mrt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ricky Lynn Hockley, employee/applicant; v. Northern Enterprises, employer; and Alaska National insurance Co., insurer/defendants; Case No. 8189291 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of May 1989,

Clerk

SNO

� Williams further stated in her letter:  "Perhaps a second extension or a revision of the prior 14 day extension to 30 days could be done.  Compliance issues would be documented and the eligibility determination made on objective data and physician information."


� The Alaska Supreme Court has also held that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake." Brown v. State, 563 P.2d. 275, 279 (Alaska 1977).





� Saltzman's denial letter to the employee also indicates he felt he needed to approve or deny the employee's eligibility within the time limits, despite acknowledging he would have liked to have more information on which to base his decision.


� The rehabilitation specialist must continue to "lean on" Dr. Gates to get the requisite 041(e) prediction which could be based on information available to Dr. Gates at the time he makes his prediction.  Further, we believe that in these eligibility determinations that the onus should be on the specialist to get the subsection 041(e) prediction.  In our view, it would be unfair to require an injured worker to get the prediction, despite the now voluntary nature of the rehabilitation of injured workers.  This is especially so in those cases of seriously injured workers with limited physical or mental capacity and total unfamiliarity with the requirements of section 041.  Moreover, under subsection 041(c), the employer can also request an eligibility evaluation for the employee, and 'the RBA selects a rehabilitation specialist to perform the "eligibility evaluation." in these cases, the employee may not be aware of the prediction Requirement Furthermore, we believe the physician's prediction is part of the "eligibility evaluation" performed by the rehabilitation specialist.








