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We heard this claim for temporary total disability (TTD) benefits, medical benefits, transportation, interest, penalties, attorney's fees, and costs in Fairbanks, Alaska on April 11, 1989.  Attorney Michael Stepovich represented the applicant employee, and attorney Michael McConahy represented the defendant employer and insurer.  We kept the record open following the hearing to allow the parties to depose a King Cove police officer by April 21, 1989, and to submit simultaneous written argument together with an affidavit of attorney's fees from the employee on May 5th, 1989.  We closed the record when we next met, May 9, 1989.

ISSUES
1. Should certain documents in the employee's file be excluded from the hearing record as a result of the employee's objection based on 8 AAC 45.120(f)?

2. Was the employee injured in the course and scope of his employment as defined at AS 23.30.265(2)?

3. Did intoxication cause the employee's injury and bar his claim pursuant to AS 23.30.235(2)?

4. Did the employee injure himself while attempting to harm another, and so bar his claim under AS.23.30.235(l)?

5. Is the employee entitled to temporary total disability (TTD) benefits under AS 23.30.185 from the date of his injury until March 1, 1989?

6. Is the employee entitled to a penalty on unpaid compensation pursuant to AS 23.30.155(e)?

7. Is the employee entitled to interest on unpaid compensation?

8. Is the employee entitled to medical benefits under AS 23.30.095(a)?

9. Is the employee entitled to reimbursement for transportation related to his medical treatment pursuant to 8 AAC 45.084(b)?

10. Is the employee entitled to attorney's fees and costs under AS 23.30.145(b)?

SUMMARY OF THE EVIDENCE

The employee suffered a injury to his eye and a broken ankle as a result of a fight outside the Last Hook Off Bar in King Cove on the Aleutian Islands at around 2:00 am on August 9, 1988 while on an 18‑hour leave from the fish processing boat Crusader, on which he worked as a freezer man for the employer.  The employee had worked for this employer seasonally from April through September since 1986, spending his winters in a remote cabin.  (Lechton Dep. pp. 23‑24, 31.)


The employer testified that the ship's crew worked and lived aboard the processing vessel during the several‑month salmon season, but that they would be given short‑term leave to go ashore at the local fishing communities.  The crew worked on a share basis, each crew member receiving a portion of the proceeds at the end of the season; and worked on a round‑the‑clock, 2.5 hours on, 4 hours off, shift.  They were subject to immediate recall from shore leave.  Before each shore leave the crew was instructed that they would be on their own ashore, but that they were forbidden to fight on pain of fine or discharge.


King Cove is a tiny fishing village with one general store and one bar/hotel.  The employer arranged a room in the hotel for any crewmembers who chose to sleep off excessive alcohol consumption.  The employer paid for these rooms with a cash advance drawn against the employee's season share.  He had arranged a room for the employee on this occasion.  The crewmembers were ferried ashore in a launch which deposited them on the beach, 30 yards from the bar.


The employer testified that from his conversations with other crewmembers and the police, he discovered that the employee spent the evening drinking "straight shots" of liquor, became drunk and quite belligerent, picked a quarrel with a native man, went outside to fight, and was later found by the local police, disoriented and beaten.


The employee testified that he drank only beer that evening, eight or ten of them over a ten‑hour period, and played pool with friends.  He denied being drunk, denied being belligerent, denied picking a quarrel with the native gentleman, and denied leaving the bar to fight.  He testified that earlier in the evening an intoxicated native man aggressively approached and threatened him and two of his friends while they stood talking.  He and his friends moved to another part to the bar.


He testified that around 2:00 am he left the bar, and that as he walked around the corner of the building toward the stairs to his room, the native who had earlier accosted him burst from a side door, and struck him on the head.  The employee testified he went down and was beaten and kicked

senseless, perhaps by several assailants.  The next thing that he recalled was being helped up by a police officer and taken to the local clinic.  He testified he was delirious from blows to the head at this time.  The following day he was flown to Anchorage, where he was treated at the Providence Hospital.  The next day he flew home to Fairbanks, where he sought care from Dr. Kurt Merkel, who became his treating physician.


The employee soon recovered from his eye injury, but his ankle was splintered, requiring extended treatment.  Dr. Merkel operated on the ankle, reconstructing it with a metal blade and multiple screws.  The employee was then referred to physical therapy.


Dr. Merkel released the employee to light duty work on October 9, 1988.  The employee testified that the doctor released him to maintenance and carpentry work in which the employee had a decade's experience. (Id. at 12.) At the hearing he testified that the doctor had not released him to return to fish processing because all of that work was heavy, but in his deposition he admitted that he had not discussed fish processing work with Dr. Merkel in October 1988. (Id. at 77.)


The employee applied for and received unemployment compensation benefits from October 9, 1988 through December 1, 1988 and January 1, 1989 through February 11, 1989 according to the documents available in our record.  He also attended a college program, working toward a certificate in heavy equipment mechanics.  On March 1, 1989 Dr. Merkel dismissed the employee from his care, pending a need to remove the surgical hardware from his ankle.  At the hearing the employee testified that Dr. Merkel specifically released him to try fish processing work at that time.


The employee filed a Report of Injury on August 9, 1988, which the employer controverted on September 15, 1988.  The employee filed an Application for Adjustment of Claim on October 27, 1988.  On March 20, 1989 the employer filed a 144‑page packet of unemployment records, medical records, military records, and tax records, all relating to the employee.  On March 31, 1989 the employee filed a hearsay objection to this packet, the King Cove clinic records, and all of Dr. Merkel 's medical reports, citing 8 AAC 45.120(f). The bulk of these documents were unemployment benefit forms, many completed by the employee himself.


The employee argues that he was injured in the course and scope of his employment under the "remote site" employment rule and that our findings of fact should be based on the employee's first‑hand testimony.  The employer argues that the employee's objection to our consideration of the file records should be overruled because he failed to properly identify specific, objectionable records, and failed to give a specific reason for needing to cross‑examine the author of any of the records.  The employer argues that injury did not occur in the course and scope of the employment, and so no preliminary link has been established between the injury and the employment.  It argues that the hearsay documentary, and circumstantial evidence is more credible than the employee's self‑serving testimony.  The employer also argues that the employee's injuries were proximately caused by his intoxication and/or his intentional attempt to harm another, and so his claim should be barred under AS 23.30.235.


On April 19, 1989 following the deposition of police officer Jack Powell, the employer deposed George MacKenzie, and subsequently filed the transcript of MacKenzie's deposition with us.  The employee objected to this deposition and refused to participate.  Mr. MacKenzie testified that he was the manager of the Last Hook Off Bar, and that he had witnessed the employee act aggressively toward several customers until Mr. MacKenzie ordered him to leave. (Mackenzie Dep., pp. 6‑7, 11).  At that time the employee challenged the native man mentioned above to a fight outside. (Id. at 12.) The two men went out, and the bar manager went outside to check on them after a few moments, but found them standing and talking. (Id. at 8‑9.) He later found the employee injured. (Id. at 13.) In his judgment the employee was not intoxicated.  (Id. at 11, 15.) Because this deposition was taken after the hearing and because we kept the record open only for the deposition of a police officer, we excluded Mr. MacKenzie's deposition from our consideration.  Officer Powell believed that the employee had been drinking, but was unaware of his degree of intoxication.  Powell Dep. pp. 5,8.  He had no knowledge of who started the fight.  Id. at 32.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Objection to Documents


8 AAC 45.120 provides, in part:

(f) Any document, including a compensation report, controversion notice, claim. application for adjustment of claim, statement of readiness to proceed, petition, answer, or a pre‑hearing summary, which is served upon the parties, accompanied by proof of service, and which is in the board's possession 20 or more days before hearing, may be relied upon by the board in reaching a decision unless a written request for an opportunity to cross‑examine the document's author is filed with the board and served upon all parties at least 10 days before the hearing.

(g) A request for cross‑examination filed under (f) of this section must (1) specifically identify the document by date and author, and generally describe the type of document; and (2) state a specific reason why cross‑examination is being requested.

(h) If a request if filed in accordance with (f) of this section, an opportunity for cross‑ examination will be provided unless the request is withdrawn or the board determines that under a hearsay exception of the Alaska Rules of Evidence, the document is admissible.


The Alaska Supreme Court in Commercial Union v. Smallwood (Smallwood), 550 P.2d 1251, 1265 (Alaska 1976), guaranteed parties the right to reasonable cross‑examination of the authors of documents to be considered as evidence in our proceedings.  The Supreme Court opinion puts the burden on us to insure that the employee has an opportunity to exercise reasonable requests.  We safeguard that right through our regulation at 8 AAC 45.120(f)‑(h), which essentially shifts the expense of cross‑examination from the objector to any party wishing to rely on the documentary evidence in question.  Obviously, a party can abuse the objection as nothing more than a procedural obstacle to another party.  To prevent the abuse of this substantive right for unrelated tactical purposes, working an injustice on other parties, 8 AAC 45.120(g) requires that a party making objections on the basis of the right to cross‑examination must clearly identify a questioned document and its author, and state a specific reason why cross‑examination is being requested.


In the case before us we are troubled that the employee made a blanket objection to over half of the documents in his file, including unemployment records which he completed himself, and the medical records produced by his own treating physician.  As the employer argued, the employee has failed to identify specific, problematic records that need to be tested by cross‑examination.  We find it troubling when it appears that a party is abusing this objection, trying like a sniper to pick off reports contrary to its interest from the record.  We find it particularly troubling when a party drops the objection into the record like a thermonuclear device, attempting to wipe the field clean of nearly every relevant shred of evidence.  Here the employee has even attempted to remove Dr. Merkel's reports of the very services for which the employee is claiming medical benefits.


The only reason given by the employee for the objection was that the documents were hearsay evidence, a tautology and of no import in itself since hearsay evidence can be admitted if corroborated. 8 AAC 45.120(e). As the employee offered no specific reason for requesting cross‑examination under 8 AAC 45.120(f), we conclude that the objection is without legal effect. Price v. Salcha Service Electric, et al., AWCB No. 88‑0829 (November 1, 1988); Baker v. Reed‑Dowd Co., AWCB No. 89‑0038 (February 15, 1989).

II. Course and Scope of Employment


AS 23.30.265(2) provides:

"Arising out of and in the course of employment" includes employer‑required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer‑sanctioned activities at employer‑provided facilities; but excludes activities of a personal nature away from employer‑provided facilities;


In past years the Alaska Supreme Court comprehensively expanded its rule of the "remote site doctrine", in a number of cases.  The general concept was that injuries or fatalities which are sustained while engaging in or incident to reasonable recreational activities at remote sites, are compensable.  In Anderson v. Employers Liability Assurance Corp., 498 P.2d 288 (Alaska 1972), the Court explained the remote site doctrine:

An outgrowth of these rules is the doctrine which has emerged in cases concerning resident workers on overseas construction projects, at isolated locations and at work premises which are relatively remote from the normal amenities of civilization.  In an impressive number of cases compensation has been awarded for injuries occurring while the employee was pursuing recreational activities, even at locations not immediately adjacent to the job site or the living quarters.  Although it is often possible for a resident employee in a civilized community to leave his work and residential premises to pursue an entirely personal whim and thereby remove himself from work‑connected coverage, the worker at a remote area may not so easily leave his job site behind.  The isolation and the remote nature of his working environment is an all encompassing condition of his employment.  The remote site worker is required as a condition of his employment to do all of his eating, sleeping and socializing on the work premises.  Activities normally totally divorced from his work routine then become a part of the working conditions to which he is subjected.  For these reasons many courts have concluded that when an employee is working a remote area far from family and friends and the normal recreational outlets available to the working man, his recreational activities become an incident of his employment."


In the Anderson case the Supreme Court relied on two federal cases.  In O'Keeffe v. Smith, Hinchman & Grylls Associates, 380 U.S. 359 (1965), an office employee under government contract drowned in a boating accident during off hours while helping a friend build a beach away from the site of employment.  The U.S. Supreme Court noted:

"(T)he Deputy Commissioner was correct in his finding that the conditions of the deceased's employment created a zone where the deceased Ecker had to seek recreation under exacting and unconventional conditions and that therefore the accident and death of the decedent arose out of and in the course of employment." 380 U.S. at 363.

In Pan American World Airways, Inc. v. O'Hearne, 335 F.2d 70, 70‑71 (4th Cir. 1964), the appellate court awarded compensation to an employee killed in an automobile accident which occurred while returning to a defense base from a bar in a nearby town:

Considering the distant place of employment, the sparsity of population and limited area of the island, the Commissioner determined that the group, including the present decedent, were justified in looking for recreation beyond the confines of their habitat.  In the circumstances of his employment‑residence, the Commissioner thought, Smith was only 'doing what he (might) reasonably be expected to do.' In short, that his brief exit was 'an incident of the service.  Pp. 70‑71.


In M‑K Rivers and Alaska Pacific Assurance Co. v. Robert Schleifman, 599 P. 2d 132 (August 1979), the Alaska Supreme Court awarded compensation to a claimant who was injured in a motorcycle accident while en route to town on the highway, to cash his paycheck.  The Court noted: "This residency requirement presents a special situation where certain reasonable activities must be deemed incidents of employment even though those same activities, if conducted at a non‑remote site, might not be held to be work‑related." 599 P. 2d at 135.


The Board followed the Alaska Supreme Court, adopting the remote site rule in a number of cases. See Barth V. RCA/OMS, AWCB No. 80‑0197 (July 1980); Copple v. RCA Alascom Inc., AWCB No. 80‑0126 (May 1980).


Nevertheless, following these cases the Alaska State Legislature amended the Workers' Compensation statute at AS 23.30.265(2) effective July 1, 1982.  We interpret the adoption of the new, narrower definition of the course and scope of employment to show legislative intent to restrict coverage to only those activities specified in AS 23.30.265(2). Gerwer v. Alaska Marine Highway, AWCB No. 87‑0133 (June 12,1987). Accordingly, we must now determine if the employee was injured while engaged in employer‑sanctioned activities at employer‑provided facilities, regardless of the degree of isolation.


The employee lived and worked for extended periods in close quarters, and by force of circumstances had to secure personal needs, communication, and recreation during infrequent, short‑term contacts with tiny shore settlements while still on‑call.  The employer apparently found this recreation from the continuous cycle of work to he reasonable, and ferried the crew almost directly to the bar and pool‑hall.  We find that the employee went ashore to engage in reasonable recreational activity sanctioned by his employer.


The employer also arranged a room for the employee to sleep off his carousing out of harm's way in the hotel/bar.  Although the lodgings were paid for by an advance which the employee eventually repaid through a deduction from his season share, we interpret "employer‑provided facilities" to include facilities simply arranged by the employer for their mutual benefit.


We find that the employee was injured while engaged in an employer‑sanctioned recreation while at an employer‑provided facility.  We conclude that he was injured in the course and scope of his employment.

III. Intoxication


AS 23.30.120 provides, in part:

Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter;

. . . .

(3) the injury was not proximately caused by the intoxication of the injured employee or proximately caused by the employee being under the influence of drugs unless the drugs were taken as prescribed by the employee's physician . . . .


AS 23.30.235 provides, in part:

Cases in which no compensation is payable.  Compensation under this chapter may not be allowed for an injury . . . .

(2) proximately caused by intoxication of the injured employee or proximately caused by the employee being under the influence of drugs unless the drugs were taken as prescribed by the employee's physician.


The statute presumes that injuries are not caused by intoxication.  The Legislature has placed the burden of proving the affirmative defense of intoxication on the employer.  If the employer can produce substantial evidence to rebut the statutory presumption, it must still prove by a preponderance of the evidence that the employee was intoxicated and that the intoxication proximately caused the injury. Beebe v. Nabors Alaska Drilling, AWCB No. 87‑0039 (February 1987).


The term "intoxication" is not specifically defined in the Alaska Workers' Compensation Act.  A term which is neither technical nor one with a peculiar meaning developed through legislative definition or judicial construction is to be construed according to its "common and approved usage." AS 01.10.040; United States Jaycees v. Richardet, 66 P.2d 1008, 1011 (Alaska 1983).  This is consistent with the general rule that terms be given practical and popular meaning while avoiding technical constructions. See, Bob's Market v. Brossow, 3 AN 85‑17148 Civil (Alaska Super. Ct. September 27, 1986).  "Intoxication" is not a technical word or one with a peculiar meaning.  Therefore, we apply the common and approved usage.  "A condition of being drunk, having the faculties impaired by alcohol." Webster's Ninth New Collegiate Dictionary (1984 ed.).


In this case we have only uncorroborated hearsay testimony from the employer that the employee was intoxicated, which cannot be considered, 8 AAC 45.120(e). That leaves us with the uncontradicted testimony of the employee that he was not intoxicated.  We must conclude that the employer has not overcome the presumption.


Even if we should have found the employer to have rebutted the presumption, we cannot find a preponderance of evidence in the record that the employee was actually intoxicated at the time of his injury.  Even if we should find he was intoxicated, the only evidence we have concerning the actual scuffle indicates the employee was attacked by surprise.  We could not find by a preponderance of the evidence that the injury was proximately caused by the employee's drunkenness.

IV. Intent to Injure Another


AS 23.30.120 provides, in part:

Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provision of this chapter;

(4) the injury was not occasioned by the wilful intention of the injured employee to injure or kill self or another. AS 23.30,235 provides, in part:

Cases in which no compensation is payable.  Compensation under this chapter may not be allowed for an injury (1) proximately caused by the employee's wilful intent to injure or kill any person . . .


Other than the employer's uncorroborated hearsay, the only first‑hand evidence in the record concerning the employee's intent in leaving the bar is the employee's testimony that he went outside for air, and that on his way to his room he was waylaid.


Once again, the employee's uncontradicted testimony raises the presumption that his injury was not caused by an intent to harm another, and the employer has failed to provide substantial evidence to rebut the presumption.  Even if we should find the presumption overcome, we could not find a preponderance of the evidence to show that the employee's intent to harm another was the proximate cause of the injury.

V. TTD Benefits


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the original injury and continuing symptoms.  See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Smallwood II.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 104'6 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption; 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the Presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The employee's testimony concerning the attack, his injury, and his treatment clearly raise the presumption of compensability.  In light of our conclusions concerning the course and scope of the employee's work we cannot find that the employer has presented substantial evidence to rebut that presumption.  Even if we should find the presumption overcome, the employee's testimony combined with the medical records in the file show by an overwhelming preponderance of the evidence that he was injured in the course and scope of his work,


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD.  In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D.  Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted).  In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original).  The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or Partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal.  App. 3d 856, 868, 157 Cal.  Rptr. 355, 262 (Cal.  App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985). .......The employee's testimony and the medical records from Dr. Merkel indicate that the employee was restricted from returning to work as a result of his ankle injury and surgery at least until Dr. Merkel 's release on October 9, 1988.  By a preponderance of the evidence we find that the employee was disabled from his work as a result of his injury for at least that period.


In AS 23.30.187 the workers' compensation act bars the award of TTD benefits for any week during which an employee received unemployment insurance benefits.  The record indicates that the employee received unemployment benefits beginning October 9, 1988.  We must conclude that the employee's entitlement to TTD benefits ceased as of that date, and continued to be barred as long as he received unemployment benefits.


Additionally, the record reflects that the fish processing work normally ended in September.  Dr. Merkel released the employee to his other customary trades, at least on a trial basis, on October 9, 1988.  We have no evidence that the employee was physically restricted from fall and winter occupations between October 9, 1988 and March 1, 1989.  Quite to the contrary, the employee assured the State's Division of Employment Security that he was able and available for such work during much of that period in order to obtain unemployment benefits.  We cannot find by a preponderance of the evidence that the employee suffered time loss from work as a result of his ankle injury during gaps in his receipt of unemployment benefits through March 1, 1989.

VI. Deposition of MacKenzie


We regret that we had to exclude the deposition of Mr. MacKenzie, as it would have shed light on the employee's testimony.  Nonetheless, we note that Mr. MacKenzie's testimony would not have altered our conclusions.  Mr. MacKenzie's testimony corroborated the employee's contention that he was not intoxicated.  His testimony had little bearing on the course and scope of employment question, and he could offer no testimony on the actual fight in which the employee was injured.

VII. Penalty


AS 23.30.155(e) provides, in part:

If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


The employer failed to controvert the employee's reported injury within the 21 days provided in AS 23.30.155(d). Under AS 23.30.155(b) benefits started becoming due to the employee 14 days after his injury report.  In accordance with AS 23.30.155(e) we award the employee a 25 percent penalty on all TTD benefits which became due more than seven days before the controversion.

VIII. Interest


In Land & Marine Rental Company v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984), the Alaska Supreme Court held "that a worker's compensation award, or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 percent a year and no more on money after it is due, from the date it should have been paid." The Court's rationale is that the employee has lost the use (hence, interest) on any money withheld, and should be compensated.  In accordance with the court's decision in Rawls, we will award interest on all compensation awarded to the employee by this decision.

IX. Medical Benefits


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of the injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super.  Ct.  Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super.  Ct.  June 30, 1982), Aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op.  No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 860009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 850312 at 12‑13 and n.5 (November 8, 1985).


The employee's testimony and the medical records uniformly reflect that the employee received surgery, physical therapy, and minor treatment in response to his injuries, and that the medical treatment proved efficacious.  By the preponderance of the evidence we conclude the treatment was reasonable and necessary, and we shall award the medical benefits claimed.

X. Travel Expenses Related to Treatment


8 AAC 45.084 provides, in part:

MEDICAL TRAVEL EXPENSES. (a) This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment.

(b) Transportation expenses include

(1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment;

(2) the actual fare for public transportation if reasonably incident to the medical examination or treatment . . . .


Although the employee did incur considerable expense in coming home to Fairbanks from a remote location for treatment, we have found that treatment to be reasonable.  The employer has not argued that the employee was unreasonable in seeking care in Fairbanks, and we assume he would have incurred much greater lodging and board expenses if he'd sought extended treatment away from Fairbanks.  Considering this, we find the employee's transportation to Anchorage and then to Fairbanks to be reasonable.


The section of our regulations cited above specifically provides for the award of travel costs related to medical treatment covered by worker's compensation benefits.  In accord with these regulations we conclude that the applicant is entitled to the transportation costs related to the medical treatment we have found to be reimbursable.

XI. Attorney's Fees and Costs


AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation of medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The applicant has retained an attorney and incurred costs in the successful prosecution of this claim. He claims a reasonable attorney's fee and costs under AS 23.30.145(b), and submits an affidavit showing the extent and character of his legal services pursuant to 8 AAC 45.180. Although the services listed on the affidavit appear reasonable considering the nature, length and complexity of the claim, the employer has not had an opportunity to respond to the claimed services.  Consequently we will not rule on a specific fee amount at this time.  We award a reasonable attorney's fee and reasonable costs, directing the parties to resolve this matter, We retain jurisdiction to resolve any disputes that might arise concerning these fees and costs.

ORDER
1. The employer shall pay the employee temporary total disability benefits from August 9, 1988 through October 8, 1988 in accord with AS 23.30.185.

2. The employer shall pay the employee a 25 percent penalty under AS 23.30.155(e) on all compensation benefits due to the employee more than seven days before the employer's controversion.

3. The employer shall pay the employee interest at the rate of 10.5 percent per year on all compensation awarded in this decision, accruing from the date those benefits were due.

4. The employer shall provide medical benefits under AS 23.30.095(a) for the treatment of his August 9, 1988 injuries.

5. The employer shall reimburse the employee for reasonable costs incurred related to his medical treatment.

6. The employer shall pay the employee a reasonable attorney's fee and reasonable costs under AS 23.30.145(b). We retain jurisdiction to resolve disputes concerning attorney's fees and costs.


DATED at Fairbanks, Alaska, this 12th day of May,1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Joseph A. Lechton, employee/applicant; v. Crusader Fisheries , employer; and Providence Washington Insurance Group, insurer/defendants; Case No. 815358; dated and filed in the of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 12th day of May, 1989.
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