ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

DAVID L. BELL,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 718520



)
AWCB Decision No. 89-0117


v.
)



)
Filed with AWCB Fairbanks

STATE OF ALASKA,
)
May 18, 1989

(Self‑insured)

)



)


Employer,
)


Petitioner.
)



)


This petition to dismiss the employee's petition for modification was decided based on a hearing on the written record.  The employee is represented by attorney Michael Stepovich; attorney Frank Koziol, Jr. represents the employer.  We closed the record on April 25, 1989 when the Fairbanks panel first met after receiving copies of all relevant documents.


Originally, we denied the employee's claim for workers' compensation benefits on August 10, 1988 (AWCB NO. 880209).  The employee appealed our decision to the Superior Court and then petitioned the Fairbanks panel for modification of our August 10, 1988 D&O.  The employer then petitioned for dismissal of the petition for modification.  The employer argued that we did not have jurisdiction because the Superior Court had not granted a stay of the appeal.  Then on April 13, 1989 the Fairbanks panel received a copy of an "Order Staying Appeal" until the end of July, 1989, signed by Superior Court Judge Steinkruger.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Given that the Superior Court has recently stayed the appeal of our August 10, 1988 D&O, we find we have jurisdiction to consider modification of our August 1988 D&O.  Accordingly, we deny the employer's petition to dismiss.


The employee has filed an Affidavit of Readiness requesting an oral hearing on his petition.  The employee alleges that we made a mistake in our determination of fact and claims to possess newly discovered medical evidence.  A hearing on the employee's petition shall be scheduled as soon as practicable.  The threshold questions we wish to consider are the reasons why this "newly discovered evidence" was not presented at our original hearing.  We will then decide whether our August 10, 1988 D&O is res judicata in this case.  We do not intend to retry the case.  See Interior Paint Company v.  Rodgers, 522 P.2d 164, 169 (Alaska 1974); Noble Myers v. AS/WS Gregory & Cook, Inc., J.V., AWCB No. 324218 (April 17, 1989).

ORDER

The employer's petition to dismiss the employee's petition for modification is denied and dismissed.


DATED at Fairbanks, Alaska, this 18th day of May, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David L. Bell, employee/respondent; State of Alaska, (Self‑insured) employer/petitioner; Case No. 718520; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 18th day of May, 1989.
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