ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512
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)
DECISION AND ORDER
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)



)


and
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CIGNA/INA/ALPAC COMPANIES,
)


Insurer,
)


Defendants.
)



)


This claim was heard at Anchorage, Alaska on May 17, 1989.  The parties had requested that we decide the claim based on the written documents in our file.  Employee represented herself.  Defendants were represented by their adjuster.

ISSUE

Was Employee injured in the course and scope of her employment when she was exposed to chicken pox and told by Employer to stay home?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee, who is 30 years old and a unit clerk at Charter North Hospital, filed a Report of Occupational injury or illness on December 19, 1988, stating she was exposed to chicken pox on November 25, 1988, by a patient.  Employee has never had chicken pox. (At her age, getting chicken pox could cause her serious illness).


In her Application for Adjustment claim, Employee states:

I work on the children's side of Charter North, the children had chicken pox.  I had not had chicken pox.  I was told by my employer not to come to work until I had two blood tests done.  These had to be sent out of state to get the results.  This would tell me and my employer if I could handle chicken pox.

. . . .

There was no injury or illness due to the fact of the blood work which showed my body system could handle the virus.  My employer stated not to come to work until we found out the results of the blood work.


Employee seeks temporary total disability from November 25, 1988, through December 12, 1988.


Employee submitted a statement from Dr. Hatton, who works in the pediatrics unit.  Dr. Hatton stated: "Paula was not at work for 2 weeks in order to avoid getting chicken pox that was present in the children's unit of Charter North."


Defendants refused to pay benefits contending there was no injury, and no doctor's authorization to stay home.  Defendants contend this incident is not compensable because the exposure did not result in an accident or injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Under the Alaska Workers' compensation Act, injury means; "Accidental injury or death arising out of an in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from an accidental injury . . ." AS 23,30,265(17).


Our Act specifically provides coverage for infection, so it is not necessary to analyze the claim under the "accidental injury" portion of the definition.  However, we find Employee did not become infected as a result of the exposure.  Therefore, she does not have an injury under AS 23.30.265(17).


Even if we considered this under the 'accidental injury" portion of the definition, we would still find the incident is not compensable.  Professor Larson states in his treatise: "The contraction of disease is deemed an injury by accident in most states if due to some unexpected or unusual event or exposure. 1B A. Larson, The Law of Workmen's Compensation Section 40, p.7‑ 350‑51. In discussing "unusual exposure," Professor Larson states:

Accidental character can also be grounded on the unusual‑exposure theory, by analogy with the pneumonia cases based on the idea that exposure which is unusual is somehow accidental.  This analogy is perfectly capable of supporting, for example, an award to a nurse or other employee who contracts tuberculosis in a tuberculosis sanitarium or smallpox in a smallpox isolation ward, or polio in the polio ward of a hospital, or a teacher who contracts mumps during an epidemic of that disease at the school, and an argument has been made for extending the same idea to unusual exposure to typhoid by working in the polluted water of a flood area for example.

Id. at 7‑350.63 to 7‑350,65.


Again, although the exposure may have been accidental, there was no injury because Employee did not become infected.


Although we have denied Employee's claim, it does not mean we are not sympathetic to her situation.  From a humanitarian perspective, having Employee remain at home and reducing the risk of infection was in her best interest.  At the same time, however, it also benefitted Employer and was a good risk management decision because it reduced the likelihood that Employer would incur the expense of a compensable claim.  From this perspective, it seems unfair that Employee is the one who bears the entire financial burden for an act that also benefitted Employer.  Employer's enforced use of sick leave also appears unfair when Employee was not actually sick.  Unfortunately, workers’ compensation is not able to rectify this injustice.

ORDER

Employee's claim for benefits relating to her chicken pox exposure is denied and dismissed.


DATED at Anchorage, Alaska this 19th day of May 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ D.F. Smith
Darrell Smith, Member

/s/ Donald R. Scott
Donald R. Scott; Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Paula E. Hunt, employee/applicant, v. Charter North Hospital, employer, and CIGNA/ INA/ ALPAC Companies, insurer/defendants; Case No. 826415; dated and filed in the office of the Alaska workers' Compensation Board in Anchorage, Alaska, this 19th day of May, 1989.

Clerk

SNO

� It may be possible that Employee can obtain partial compensation for the lost income with the assistance of some other agency in the Department of Labor.  We are not familiar with the requirements of the other agencies.  Employee may want to check into the possibility that the Employer's directive to remain at home was comparable to a layoff.  If so, Employee might be entitled to unemployment insurance benefits for the two weeks she did not work.  Alternately, there may be a wage claim, and the Wage and Hour Division can assist Employee. if Employer is unwilling to reconsider its leave policy for the period of time it would not permit Employee to work, then Employee might want to consider investigating these other possibilities.








