ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

FRED KOUTCHAK,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 703941



)
AWCB Decision No. 89-0121

v. )



)
Filed with AWCB Anchorage

TAYLOR RIGGING CO.,
)
May 19, 1989



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for a compensation rate adjustment in Anchorage on April 21, 1989. Employee was present and represented by attorney Michael Jensen.  Defendants were represented by attorney Mark Figura.  We closed the record when the hearing concluded.

FACTUAL SUMMARY

Employee requests an increase in his compensation rate.  Defendants assert that Employee's current rate is correct.  There is no current dispute that Employee was injured on March 13, 1987 while working for Employer.  Since then, Defendants have paid Employee temporary total disability (TTD) benefits at the weekly rate of $130.88. This rate was determined by dividing Employee's 1986 wages ($9,945.55) by 50 to get gross weekly earnings (GWE) of $198.91 which results in the above TTD rate for Employee.  Because Employee had no wages in 1985, Defendants opted to divide the 1986 wages by 50 instead of 100 as indicated in AS 23.30.220(a)(1).


Employee has been a journeyman ironworker by trade since 1966 except for 1969 to 1971 when he was a "new start" counselor in vocational rehabilitation.  His annual wages from 1970 through 1978 were as follows:


1970
$7,945.00


1971
8,754.00


1972
2,138.00


1973
8,179.00


1974
17,250.00


1975
14,876.00


1976
21,907.00


1977
16,500.00


1978
5,864.00


Although Employee was unsure, he estimated his wages in 1977 were $16 or $17 per hour. He also testified that he worked 1000 hours in 1977.


Employee's reported 1979 wages were minimal. He testified that during much of 1978 and some of 1979, he assisted his wife in operating a motel, restaurant and bar she owned.  In late June 1979, Employee was arrested, and later convicted and incarcerated.  He was released from prison in November 1985.


After his release, Employee again signed up for work with the ironworkers union Local 751.  In February 1986 he took a job with Peter Kiewit and Sons on the North Slope.  He worked less than a month and earned $3,589.  He testified that he quit because the temperatures, which he estimated were minus 75 degrees, were too cold.  He testified that he quit work one other time in his life because of cold temperatures estimated at minus 105 degrees.


Employee next worked in the fall of 1986 for Lampson international and earned $6,417.  He quit working this job because of a reduction in force.


On January 15, 1987 Employee began working for Employer, earning journeyman's wages of $24.25 per hour.  He worked until he was injured on March 13, 1987.  His total earnings during this period were $6,390.00.


Employee asserts that if he had not been injured, he probably would have earned a minimum of $30,000 in 1987. (Employee dep. at 40) . His justification for this figure was that he had been working and other ironworkers worked during 1987 and 1988. (Id.). Employee did not state how he specifically arrived at a $30,000 figure.  However, Paul Johnson, president of Local 751 and its dispatcher in 1986, testified it would be fair to estimate that Employee would earn a minimum of $30,000 in 1987. (Johnson dep. at 8‑9).  Further, Johnson estimated that Employee could have worked a minimum 1000 hours as a journeyman in 1987 and 1988.  Johnson testified:

Q
Now, you ‑‑ you sent a letter to Mr. Jensen and that letter, Mr. Jensen has indicated he wishes to use it in hearing, or use your testimony in a hearing, indicating that Mr. Koutchak ‑‑ Mr. Koutchak ‑‑ (reading from letter), I feel that Mr. Koutchak could certainly has (sic) amassed a 1000 manhours in 1987 to bring his earnings to a minimum of $30,000.00. (End of reading). is that still your ‑‑ your opinion?

A
Let me see. 1987.  What did we have going that year?  We had some work out of Amchitka. We had quite a bit of work in Fairbanks.  I feel that's a fair statement.

Q.
And is the same true for '88?

A
Yes.  We had work in Greens Creek Mine in southeast Alaska.  We had 25 ironworkers down there.  And again Fairbanks was ‑ ‑ Eielson and Wainwright was busy.  I've been in the ironworkers here for 32 years and there's only been a couple years that I was under 1000 hours.  Most of it ‑‑ I'd say it probably averages 1500 hours.

Q
Is that true for all the members of the union?  They average 1500 hours?

A
No. I'd say it'd be down from that if we take the overall average. Some of these people on the list ‑‑ for instance Larry Chenille here.  He's a Piper dealer up in Fairbanks.  Well, he doesn't work any iron.  For the ones that are actively seeking it and that's their sole source of employment, I would say 1000 hours.

Q.
And what about in 1986? I mean what would you have thought Mr. Koutchak would have made if he was available for . . . . . 

A
What was going on in ‘86? We had the Fifth Avenue Mall. Performing Arts Center, Adak, Fairbanks work. We had some work in Galena that year. Some work in Nome. That's all I can think of.

Q
And was '86 essentially the same kind of year you had in '87 or '88?

A
Yes.

Q
And so the same work availability in '86 as in '87 and '88?

A
I'd say probably a little less in '88. But that's debatable too.

Q.
Okay. So just ‑‑ just to get your testimony straight. There's ‑‑ '86 and ‘87

would be about the same, and 188 would be a little less than those two years.

A
Yeah.

(Id.).


Johnson testified that there was work available to earn these wages and work these hours.


Johnson admitted that some ironworkers make more than others. (Id. at 10.) one reason is some workers have more qualifications (such as a welding certification) than others.  Johnson asserted that other factors affecting an ironworker's earnings include his or her personality, drive, ambition and intelligence. (Id. at 21) He added that "with a little bit of luck,” any ironworker who was willing to work in 1986, 1987 and 1988 would have earned $30,000. (Id. at 20).


Johnson also pointed out that there has been a substantial amount of ironwork available out of state.  Employee also mentioned this factor but admitted that he had never "boomed out" to other states.


Finally, Johnson was questioned regarding Employee's earning potential.  He stated:

Q
Why did you feel Fred could get in 1000 hours?  You know, you talked with Mr. Figura briefly about it.  But is this knowledge based upon you knowing Fred for an extended period of time?  His reputation? Or ‑‑ or what?

A
Well, people are people.  We have lazy ironworkers like there are lazy lawyers.  Fred, to my knowledge, has never been lazy.  I've worked with him in a number of jobs over the years. I've known him for 40 years.  He was what you'd call a sticker.  He wouldn't, you know, work 
a couple days and then quit.  He was interested in making the money.

(Id. at 12).


Johnson concluded Employee would have no trouble finding employment and working at least 1000 hours yearly. (Id. at 16) . Johnson went on to state that union scale is currently $24.25 per hour. (Id.). He added that historically, ironworkers worked more than 40 hours per week, but most of the "town" work has entailed 40‑hour weeks the past two or three years. (Id. at 17).  He stated that the Bush projects go either six or seven days per week. (id.).


J. Matthew Groskie also testified by deposition.  Groskie was an ironworker for 11 years until he became business manager for Local 751 in November 1988.  He testified that there has been a "downturn" in ironwork. (Groskie Dep. at 4).  However, he also testified that "you really have to look at the individual and the [type of] situation." (Id. at 5‑6).  Groskie testified he knows Employee but has not worked with him and does not know his capabilities. (Id. at 30).  Groskie also stated that if an ironworker is willing to work in other states, there is available work. (Id. at 36‑37).


Employee argues that his compensation rate should be based on probable future annual earnings of $30,000, based on 1000 hours worked annually.  Defendants counter that Employee has never earned $30,000 in one year.  They argue that there is no evidence to support Employee's assertion that he could earn $30,000 annually. They contend they have already in essence doubled Employee's gross weekly earnings under AS 23.30.220 (a) (1) because they divided his earnings in the two years prior to injury by 50 instead of 100 as allowed.  Defendants point to State v. Gronroos, 697 P. 2d 1047 (Alaska 1985), for their proposition that we must not change Employee from a part‑time worker into a full time disabled worker.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Compensation Rate

Employee's  compensation rate is determined under AS 23.30.220 and relevant case law.


AS 23.30.220 reads, in pertinent part, as follows:

Determination of spendable weekly wage. (a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


The Alaska Supreme Court has decided several cases recently that discuss when it is proper to use subsection 220(a)(1) instead of subsection 220(a)(2).  Although cases interpreted 5220 as it existed before the 1983 amendment, we have consistently applied these cases when asked to decide compensation rate issues under the statute in effect between January 1, 1984 and July 1, 1987. See e.g., Bufton v. Conam Alaska, AWCB No. 87‑0163 (July 24, 1987) ; See also Phillips V. Nabors Alaska Drilling, 740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson.  In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial.  The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability.  Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser.  The Gronroos court noted that "(I)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted) See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska, 1986) . By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 85‑0335 (November 27, 1985) we found the Johnson, Deuser, and Gronroos holdings meld into the following analytical framework, First, we must compare the employee's historical wages as calculated under subsection 220(a) (1) with his wages at the time of injury as reflected by his actual earnings at that time.  Second, we must determine whether the difference, if any, between these two wage figures is substantial.  Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability.  Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


We must first determine Employee's earnings at the time of his injury.  In 1987, he worked 8.1 weeks and earned $10,006.  This amount calculates to annual wages of $64,220 ($10,006 divided by 8.1 weeks times 52 weeks).  His total earnings in the two years prior to the year of his injury total $9,946.  Obviously, the difference between the earnings in these two periods, whether compared on an annual or weekly basis, is substantial.  Therefore, we must determine whether the wages Employee earned at the time of his 1987 injury would continue into the period of disability.  Based on Employee's and Johnson's testimony, we find that they would.  Therefore, we must now determine Employee's gross weekly earnings based on the nature of his work and work history.


Based on the testimony of Johnson and Employee, we find that Employee would work approximately 1000 hours per year during the period of his disability.  We find that Johnson is experienced in ironwork and has worked in it for a long time (32 years).  He also indicated he knows Employee personally and is familiar with his work habits.  Although Groskie testified their has been a decrease in available work in recent years, he said nothing to refute Johnson's estimate of the availability of work, Johnson's appraisal of Employee's ability, or Johnson's estimate of the number of hours Employee could expect to work.  Moreover, Groskie indicated there is plenty of work available out‑of‑state.  Although Employee testified he had not worked out‑of‑state before, he indicated he was willing to do so now.


We disagree with Defendants' assertion that Employee would not earn $30,000 or work out‑of‑state just because he never did before.  Employee testified he worked 1000 hours in at least one prior year.  We find a preponderance of the evidence indicates he would work 1000 hours, at least in the years 1986‑88, the years addressed by Johnson.


We further find that Gronroos is distinguishable from the facts of this case.  Mr. Gronroos was working on a seasonal job, six months per year, at the time of his injury.  He earned $2,000 per month or $12,000 per year.  Previously, Gronroos had worked full‑time for the U.S. Park Service, and his salary upon retirement was $42 , 0 00 . The supreme court stated that "if claimant's part‑time relation to the labor market is clear, and above all if there is no reason to suppose it will change in the future period into which disability extends, then it is unrealistic to turn a part‑time able‑bodied worker into a full‑time disabled worker." (Gronroos, 697 P. 2d 1047, 1049)(Citations omitted).


In this case, even if Employee works a 1000‑hour year, this translates to 25 40‑hour weeks. Under our finding, Employee's compensation rate will be based on his working only half the year anyway. However, as we have indicated, our finding is based on the testimony of Johnson and Employee, and riot upon any classification of Employee's work as seasonal or otherwise.  We believe our calculation "will fairly ... reflect the employee's future earnings in the period into which temporary disability extends." (Gronroos, 697 P. 2d at 1049).


Accordingly, we conclude that Employee's gross weekly earnings and compensation rate shall be based on 1000 hours per year worked at the current wage of $24.25 per hour.  This computes to gross annual earnings of $24,250.

II. Attorney's Fees and Costs

Employee also requests attorney's fees and costs. We find that Employer controverted‑in‑fact his request for a rate increase.  We further find that Employee retained an attorney who was successful in getting him a compensation rate increase.  Under AS 23.30.145(a), we award continuing statutory minimum attorney's fees on the increase in compensation rate.  In addition, we award reasonable costs under AS 23.30.145(b). Employee shall submit these costs to Defendants.  Since Employee did not submit an affidavit of these costs, we award no specific amount today.  We retain jurisdiction to resolve any disputes which might arise from the award of these costs.

ORDER
1. Defendants shall pay Employee a compensation rate in accordance
with this decision.

2. Defendants shall pay attorney's fees and costs in accordance with this decision.


Dated at Anchorage, Alaska, this 19th day of May, 1989.


ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Robert Anders
Robert G. Anders, Member

/s/ RL Whitbeck Sr.
Richard L. Whitbeck, Member

MRT:mrt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Fred Koutchak, employee/applicant; v. Taylor Rigging Co., employer; and Alaska National Insurance Co., insurer/defendants; Case No. 703941; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of May 1989.
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