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This claim was heard at Anchorage, Alaska on April 19, 1989.  The hearing was continued until May 2, 1989, for the filing of additional evidence and post‑hearing written arguments
. Employee and his attorney, Paul Wallstrom, participated telephonically for a portion of the hearing; Employee waived his right to cross‑examine Defendant's expert witnesses and did not participate in that portion of the hearing.  Defendant is represented by attorney Shelby Nuenke‑Davison.

ISSUES
1. Is Employee's claim barred by AS 23.30.100?

2. If AS 23.30.100 does not bar Employee' claim, did Employee's job stress cause his cocaine use and addiction?


a. Does the presumption of compensability apply to Employee's claim?  If not, has Employee proven his claim by a preponderance of the evidence?


b. Is Employee's cocaine addiction the result of his own wilful intent to injure himself?

3. If Employee's cocaine addiction is compensable, is he disabled from working as a firefighters

SUMMARY OF THE EVIDENCE AND ARGUMENTS

The evidence is quite extensive, Because of the nature of the claim and the evidence, we find it is necessary to chronologically proceed through Employee's history and then discuss the medical evidence.

I. EMPLOYEE'S HISTORY


Employee, who is now 36 years old, was hired by Defendant as a firefighter on May 2, 1977.  He contends the stress of his fire fighting job led to his cocaine use and addiction.  He was arrested for selling cocaine on September 10, 1986, and convicted on December 8, 1986, of possession with intent to distribute cocaine.


A. EMPLOYEE'S EARLY CHILDHOOD AND TEENAGE YEARS


Employee was born in Yokosuka, Japan. (Nagamatsu May 27, 1988 Dep., p. 10).  His grandfather, who was Japanese, had lived in Seattle and Alaska, but was arrested the day Pearl Harbor was bombed.  The family never saw him after his arrest, nor did they recover his body. (Id. at 90).  His father was a Japanese American. (Id. at 10).  After World War II, to prove that he was a good American, his father enlisted in the armed services. (Id. at 90).  Apparently Employee's father was sent to Japan where he met and married Employee's mother.  His mother is Japanese. (Id at 58).


Employee came to the United States when he was two years old.  He grew up in the Seattle, Washington area.  Because of racial discrimination, the only area where his family could buy a home was in the Beacon Hill area with other minorities. (Id. ‑ at 10).


In junior high school, he was part of the program to desegregate the schools and was bused to a school on Queen Ann Hill.  In high school there were three Japanese, 30 blacks, and two Filipinos out of a total student population of 2,500. (Id. at 11).  Employee had problems while in junior high school.  His father was an alcoholic, who started drinking quite a bit about the time Employee started junior high school.  His father would come home drunk and would beat Employee and his sister. when they were younger, his father had made them stand in the corner so long they wet their pants.  His father tried to beat it into him to be a good American. Employee testified that his father made him feel very "insufficient", and Employee had a poor self‑image.  When Employee was 13 years old, his father tried to kill him by throwing him from the top of his bunk bed to the floor, dragged him into the living room and tried to choke him. (Id. at 12 ‑ 13).


In high school Employee did very well, with an A average.  He was not involved in any disciplinary actions.  He was active in high school sports, and lettered in three sports. (Id. at 23).  He was not actually living at home during those years because his father was drinking a lot. (Id. at 16 ‑ 17).  Eventually, Employee's parents separated while he was in high school.  (Id. at 19).


Employee first drank alcohol when he was a sophomore in high school. (Id. at 20).  From then throughout high school, he drank five or six times each year, and each time he drank to get drunk. (Id. at 22).  He would get together with a group of 20 to 25 athletes and party by drinking beer and wine. (Id. at 94).


He did not smoke marijuana while in high school.  He first used marijuana when he was drunk. (Id. at 24 ‑ 25).  Employee testified he has only smoked marijuana three times. (Id. at 28).  Employee preferred to drink whiskey, rather than smoke marijuana or drink wine and beer, because whiskey made him feel "charged up. (Id. at 29‑ 30).  After graduating from high school, Employee attended college.  During the first year he got drunk every weekend. (Id. at 30).


Employee's consistently gave the same history about his childhood in depositions and when talking with medical providers.


B. EVENTS IN YEARS 1973 THROUGH 1976


Employee came to Alaska in 1973, and began working at Duty‑Free Shoppers.  (Id. at 31).  Later he worked for Graybar Electric, and then the U.S. Post office for almost three years. (Id. at 32).  His pattern of drinking continued to be the same as it was in high school, that is, five or six times a year he would get drunk. (Id. at 95).  During the time he worked for the U.S. Post Office, he began to drink more often. (Id. at 32).  There is no contradictory evidence regarding Employee's testimony about this period of his life.


C. EVENTS IN 1977


On May 2, 1977, he was hired by Defendant. (Angela Myers Dep., p. 88).  His drinking increased again when went to work for Defendant; he was now getting drunk two to three times per week.  Employee testified he did not use marijuana or any other drugs during the first year he worked for Defendant. (Nagamatsu May 27, 1988 Dep. , pp. 32 ‑ 36).  Anytime there was a fire, the firefighters would go out drinking after the fire, sometimes getting drunk twice in the same day after the fire. (Id. at 96).  He continued to drink and party, and eventually cocaine "was a now ingredient to the party that was introduced." (Id).


Employee wrote a statement outlining some of the stressful events which occurred during the years while he was working for Defendant.  He stated his "first fire experience" was going to the Muriel Pfeil car bombing.  "It was ok and exciting to see gory scenes.  (Nagamatsu December 7, 1987 statement, p. 1).

Employee also testified in April 16, 1989, deposition about the event:

The first day that we were assigned to Station 1 in 1977, I was on an engine company, also, and Muriel Pheil [sic] was a lady that was blown away, was blown to bits, and the bomb squad, everybody had gone there, so that day, we went out riding around and we got to the bomb site and it was all cordoned off.  It was by the [Gottstein] Building, right across from the J.B. [Gottstein] Building there, and it was exciting to go on a bombing, car bombing.  The car was blown up, was burned, find bits of pieces you know, flesh.  It was exciting. 1977.  It's no big deal.  I don't know who she is other than that they're having a -- they're trying to figure out who murdered Muriel Pheil [sic]. (Nagamatsu April 16, 1989 Dep., pp. 85‑86).


Employee was asked if he was sure about the date of the car bombing.  He answered that he was not sure of the month, but he was sure of the year. (Id. at 90).  Later in his deposition when testifying about being called out on the Robert Pfeil shooting, he again testified about being at the Pfeil car bombing.


I'm driving the ambulance all the way back to Providence, get him [Robert Pfeil] there, but he kept going on "that bastard, Neil McKay, he got my sister, he ain't going to get me.” Well, this doesn't make sense because, you know, when I first came on, the first thing I go on is Muriel Pheil [sic].  We go -- afterwards, I see the scene and find bits of her, (Id. at 171).


There is documentary evidence in the record that contradicts Employee’s testimony that one of his first experiences after becoming a firefighter in May 1977 was going to the Muriel Pfeil car bombing site and finding bits of her.  The "Anchorage Daily News" reported Muriel Pfeil's car bombing in its October 1, 1976, edition.  The "Anchorage Times" also reported Ms. Pfeil's car bombing in its October 1, 1976, edition. (Myers Dep., Exhibit 2).


D. EVENTS IN 1978


In Employee's list of stressful work events during his firefighter's career, he listed several incidents in 1978.  He stated he had played golf and had drinks with Frankie Taylor the night before Taylor was murdered in 1978.  The next day he was called out and found Taylor in a closet tied and bound with his throat cut.


He was called to a fire at 20th and Orca and they ran out of water until he got his hose hooked up. He was called to a fire at 16th and Gambell.  They entered deeply into the building, realized they needed to open the roller doors, but had no forcible entry tools with them.  After he calmed his partner, they managed to pry the doors open. in another incident he performed CPR on a G. I. bleeder, who squirted blood out of his mouth each time Employee pumped the victim's chest.  He was called to a heart attack, but it turned out to be three stabbing victims. one victim's head was held on by the skin on the back of his neck. (Nagamatsu December 7, 1987 statement, p. 1).


Employee did not provide a precise date or location for these events.  Therefore, Defendant was unable to locate any records relating to these incidents. (Myers Dep., p. 11).


E. EVENTS IN 1979


Employee specifically testified that he never used cocaine before starting to work for Defendant.  Before 1979, a fellow firefighter offered him cocaine, but he refused.  He testified that the first time he used cocaine was in February 1979 after the fire at the John Stepp auto dealership. (Nagamatsu May 27, 1988, Dep., pp. 37 ‑ 40).


There is evidence in the record which contradicts Employee's testimony on this point.  Sharma Drake, who meet Employee in September 1986 through her work at a residential drug treatment program, testified at Employee's criminal trial that Employee told her that he began using cocaine in 1977. (United States v. Nagamatsu, criminal trial transcript, pp. 299 ‑ 302).  The September 11, 1986, Pretrial Services Report prepared by William T. Peek, Employee's probation officer, also states that “[b]eginning in 1977 to the present time, he has used cocaine." In addition, the records of the State of Alaska, Department of Public Safety indicate the Stepp Brothers fire occurred on October 17, 1978. (Myers Dep., pp. 12, 17).


Employee testified that at the John Stepp fire he and a fellow firefighter pulled a severely burned person from the building. (Nagamatsu May 27, 1988, Dep., p. 38).  Employee and the fellow firefighter went drinking the next day.  The fellow firefighter said he could not handle the job any more.  After they had gotten so drunk they could not stand up, the other firefighter asked Employee if he wanted to try some cocaine.  The fellow firefighter told him it would make him feel good and that it would help Employee's breathing problem.  Employee testified that after using the cocaine, he agreed: "Yeah, I can finally breathe out of these nostrils.' Because I couldn't breathe prior to that.  So I could breathe and I felt good and I didn't care.” (Id. at 38 ‑ 40).


He used cocaine with the fellow firefighter for the next month.  It made him so he "wouldn't have to feel." Thereafter in the summer he used cocaine whenever he went fishing with a group of firefighter friends, which was about every 10 or 12 days. (Id. at 97).


Employee stated that in 1979 he was called to an incident at Seventh and Juneau where a woman was "flopping" from an upstairs window.  They were able to get her out, but his foot got stuck in the door. (Nagamatsu December 7, 1987 statement, p. 1).


He also stated that he was called to a quonset hut fire, and while in the building the roof collapsed on top of him after his partner had left him alone in the building.  He had to find the hose line in the rubble and follow it out of the fire. (Id).


Again, because Employee did not specify dates or exact locations, Defendant could not locate any records about these incidents. (Myers Dep., p. 17).


On February 12, 1979, Employee completed a notice of injury indicating he hurt his hand while fighting a fire on Muldoon Road. (Report of Occupational Injury or Illness).


Apparently there was a medical emergency in his family in 1979 because he requested an annual leave cash‑in, and 100 hours of leave was approved for a cash‑in. (Howell November 21, 1979, letter to Employee Relations).


F. EVENTS IN 1980.


In 1980 Employee stated he was at the Road House and found a person who was shot in the head by a 22‑caliber bullet.  He stopped the bleeding and the medic took the victim away; the next day he learned that the person had died.


Employee's statement says The Wild Cherry and Moby Dicks burned due to fire bombings. Employee stated he had been there drinking the night before. (Nagamatsu December 7, 1987 statement P. 1).


According to Defendant's records, the Wild Cherry fire occurred in 1978.  The Moby Dicks fire occurred in 1979.  Employee was not dispatched to that fire. (Myers Dep., pp. 19 ‑ 22).


Employee also stated in 1980 he was involved in an incident when an aerial truck rig which went uncontrolled down the hill at 15th and Cordova. (Nagamatsu December 7, 1987, statement, p. 1).


G. EVENTS IN 1981 and 1982


Employee's December 7, 1987 statement at page two says he was called out in 1981 to the murder scene of a cab driver who was shot in the head, gangland style.  Next he listed going to a fire at the Kit Kat Club where he was lucky to get a couple who were in the back of the building out in time.


Defendant's records show the Kit Kat Club burned in a fire on September 2, 1979.  According to the roster of firefighters working on that day, Employee was not at work on September 2, 1979. (Myers Dep., p. 25).


Employee's 1987 statement says he performed CPR on a fire victim at the westward Hilton. Defendant's records indicate that he was probably at the Hilton fire. (Myers Dep., p. 29).


Employee's statement also says he performed CPR on a fisherman at the Russian River, and went to a motorcycle accident at mirror lake in 1981, In his deposition, Employee testified the Russian River incident occurred while he was off duty.


Defendant's records do not reflect an incident at Mirror Lake in 1981.  Mirror Lake is outside its district. (Myers Dep., p. 29).


Employee estimated that by 1981 he was doing about 25 grams of cocaine a week.  From approximately December 1980 to September 1981 Employee worked 14 hours a day at a video arcade, called the Space Station, on his days off from the fire department. (Nagamatsu may 27, 1988 Dep., p. 53).  In June 1981 Employee began remodeling a building in Anchorage into a restaurant. (Id. at 45 ‑ 46).


Employee attended his high school class reunion in September 1981; he took a half‑ounce of cocaine with him to party, met a woman at the reunion and asked her to marry him. (Id. at 45).  He had known her in high school, and saw her again at the reunion.  They spent the week together and then got married.  Employee testified, "I was lonely.  I wanted a family.  I had been rejected all my life." He was using cocaine during that whole time.  She did not know he was using cocaine because at that time he tried to hide his use from others. (Id. at 72, 75).  He used about $200 worth a day, and was also drunk that entire week. (Id. at 75).


Employee testified he was married until February 1983.  During that time, his wife actually lived in Seattle, but came to visit him six different times.  She would come to Anchorage for six weeks and then leave for two or three weeks.  Employee's mother was living with them in 1981, and the two women did not get along.  Employee's mother was upset because Employee married a Caucasian. (Id. at 58 ‑ 60).


At the time Employee's wife and mother were having difficulties, Employee was trying to build the restaurant and work as a firefighters.  His wife was pregnant.  His mother moved out of

the house, but told Employee's family that he kicked her out.  He was having financial difficulty making loan payments and "trying to survive.  In February 1982, when it was 40 degrees below zero, there was an incredible windstorm and the frame of the building he was remodeling started to collapse.  He did repairs and kept the building from collapsing. (Id. at 61, 64).


By February 1982 Employee's mother was upset with him and would not talk to him because the restaurant was supposed to have been done in September 1981.  He was having problems with the lease for the restaurant.  He was working 14 hours a day at the video arcade.  Employee testified that

the only escape I have would be like at the end of the day I'd go to the Midnight Express and drink. . . . Steve Gibler was there, "Hey, do you want some of this [cocaine]?" Some of these guys, they'd have to ask the bartender or some of the guys, and they'd find me around snorting it."

(Id. at 62 ‑ 63, 66).


To pay for the cocaine, Employee was using money he had borrowed from the bank for the restaurant. (Id. at 63).


The restaurant opened in March 1982, and did well according to Employee's testimony.  However, his mother changed the locks on the door and cash register, and took the income to pay off her debts.  In the meantime, Employee had "all these bills to pay.  I have charged my credit cards.  Every cent I have is to keep Denise [his wife] happy." (Id. at 65).


In May 1982 Employee's mother filed a complaint against Employee for assault and battery. Employee's mother sought full possession of the restaurant partnership and repayment of a $5,000 promissory note. ( Nagamatsu V. Nagamatsu, 3‑AN‑82‑4189.)


Employee testified that in about 1982 he went to the Langdon Clinic for psychiatric counseling because his life was out of control.  "My mom, as I described before, the problem with the restaurant, the relationship with my wife, the financial strain, drinking at night, using cocaine all the time.  Didn't have anybody to talk to that I felt I could trust." Employee testified he had five or six counseling sessions.  The psychiatrist asked him if he used cocaine just because of his problems.  Employee told him, "I just use it to make me feel good." Employee testified he was not selling cocaine at the time, just using it. (Id. at 109).


In August 1982 a stipulated order was issued in Nagamatsu v. Nagamatsu, 3‑AN‑82‑4189, enjoining Employee from interfering with his mother’s sole and exclusive possession of the business.  His mother bought out Employee's share of the restaurant.


H. EVENTS IN 1983


In his December 7, 1987, statement Employee indicated that in 1983 he was called to a suicide, delivered a baby at home, extricated a woman with a severely injured leg from a car wreck, rescued a person whose vehicle had flown through the air and into the bushes, and spent eight hours at a two alarm fire in Eagle River when it was 25 degrees below zero, with 25‑mile‑an‑hour winds.


Again, due to the vagueness of the locations and dates, Defendant was unable to locate the incidents which Employee cites, except for the Eagle River fire.  It occurred in November of 1983.  Defendant's records contradict Employee's testimony.  Defendant's records indicate that while the fire engine to which Employee was assigned was called out, it only went to cover the Muldoon fire station, because the Muldoon station's fire engine had gone to the Eagle River f ire.  Therefore, although Employee was working the day of the fire, Defendant's records show that he did not go to the fire. (Myers Dep., pp. 33 ‑ 44).


I. EVENTS IN 1984


Employee's December 7, 1987, statement indicates that in 1984 he was called to a suicide scene, as a minority he felt he was harassed by being sent to different stations all the time, and a fire engine in which he was riding slid 200 feet down a mountaintop embankment with Employee on the downhill side of the sliding truck.


Defendant's search of its records neither confirmed nor contradicted Employee's statements about the various calls Employee says he attended that year. (Myers Dep., p. 45).  At the hearing a fellow firefighter testified that being moved from station to station was not unusual.  Milton Callison testified that he has been a firefighter since 1975.  He testified that he is still sent around to three or four different stations, and he has seniority.


In April 1984, Employee's wife filed for a divorce in Washington. Nagamatsu v. Nagamatsu, 84‑3‑03512‑2 (Superior Court, King County, Washington).  In May 1984 Employee sought to cash in annual leave in order to appear in Washing‑ton to fight for custody of his daughter. (Municipality of Anchorage May 24, 1984 Report).  Employee filed an affidavit in the proceeding stating "I have felt the pinch of hardship for the last 24 months and my mental anguish worrying about bills is taking its toll."


On October 31, 1984, Employee completed a Report of Occupational Injury or Illness indicating that he had hurt his hand on October 30, 1984 when a ping‑pong table collapsed.


J. EVENTS IN 1985


In 1985, according to Employee's December 1987 statement and testimony, he was called to a traffic accident that involved two people burned beyond recognition.  The next day he learned that one of the people in the accident was a teenager who had been a friend and helped him in remodeling the building for his restaurant.  He stated on his next shift he was called to another vehicle fire scene in which he had to put three charred bodies into body bags; one victim's arm came off while he was putting the body into a body bag. Employee stated that on his next shift he was at a car fire when he got a call to go to a shooting scene.  This turned out to be the Robert Pfeil shooting. on his fourth shift in January, 1985, Employee stated he was called to pick up a person who had overdosed, and he died from the overdose.  On that same shift he was dispatched to a shooting scene where the victim's brain fluid was leaking from her skull.  He drove her to the hospital.  The person the victim alleged had her shot was a person with whom Employee had tried to negotiate a restaurant lease.  On his last shift that year he was dispatched to assist a heart attack victim.  He had previously assisted the victim on five different occasions, but this time she died.


Defendant's records confirm Employee’s participated in attending a vehicle accident and removing burned victims.  This occurred in October 1985.  Defendant was unable to locate any records about Employee’s participation in assisting a shooting victim or a heart attack victim, again because the vagueness of the information he provided. (Myers Dep., pp. 55 ‑ 62).


Defendant's records contradict Employee's testimony about being dispatched to the Pfeil shooting and his teenage friend's accident.  Robert Pfeil was shot in October 1985. (Myers Dep., Exhibit 20).  According to Defendant's record the incident occurred on October 12, 1985. (Id. at 74).  The accident in which Employee's teenage friend was killed and burned beyond recognition also occurred during the same shift as the Pfeil shooting. (Id. at 76).  According to the Defendant's roster of employees on duty, Employee was not on duty for that shift. Defendant's record review also included checking the amended roster in case employees had traded days. (Id. at 78 ‑ 79).  According to Defendant's records Employee's shift ended October 10, 1985, and he started another shift on October 15, 1985.  The lengthy period of time off would have been a "kelly" shift. (Id. at 81 ‑ 83).  Had Employee traded with someone and worked on October 12, 1985, it would have appeared on Defendant's records because this verification is needed for payroll purposes. (Id. at 84 ‑ 87).


Defendants presented the testimony of Albert Toler at the hearing.  He has been a firefighter since 1975 and roomed with Employee for a couple of months in 1985.  Employee never told him of any particular problems at the job.  Toler testified that during the time he lived with Employee there were people calling Employee at all hours of the day and night, as well as coming to the house at all hours.  He estimated Employee was selling an average of two ounces of cocaine a day, every day that he was not working for Defendant.  Toler testified that Employee kept track of his sales in a bound book, and that he told him that he was in it for profit. Toler testified he was fearful living with Employee because of the seedy characters that came to the house to buy cocaine.  Toler, who admitted he sold and used cocaine, testified after he moved out of Employee's apartment he learned that Employee was being investigated for drug trafficking.  According to Toler he discussed this with Employee and questioned Employee about quitting.  Employee told he would continue and, if arrested, he would say the job stress made him use and sell cocaine.


K. EVENTS IN 1986 AND 1987


Employee did not identify any particular events in 1986.  A June 1986 report of injury indicates he injured his ankle in May 1986 while stepping out of a fire engine.  He was receiving workers' compensation benefits for this injury at the time of the his arrest in September 1986.


Employee’s ankle injury was treated by John Uno, M.D. Dr. Uno's December 27, 1986 chart notes indicates he gave Employee a release to return to work and said he had recovered completely.


In a December 17, 1986, letter Defendant notified Employee that he would be terminated if he did not return to work after being released by Dr. Uno.  In response Employee wrote a letter dated January 12, 1987, to Fire Chief Ross Fosberg.  In that letter Employee stated that he would get a copy of a letter written by Dr. Uno to Defendant's workers' compensation adjusting company and send it to Fosberg.  Employee stated that Dr. Uno's ..letter relates the status of my current injury (foot).  In addition, I will send information regarding, [sic] legal and psychological evaluations. if you have any questions, please contact Paul Wallstrom . . . . He is currently handling my affairs while I am in treatment."


On January 30, 1987, Employee was terminated by Defendant for not reporting for duty. (Municipality of Anchorage January 30, 1987 letter).  In February 1987 while at a drug treatment center, Employee wrote a letter to the judge who could grant an alternative to imprisonment. in that letter, dated February 4, 1987, Employee stated:

I came to the Conquest Center September 10, 1986 . . . .Bill Peek, who recognizes the seriousness of my offence [sic], but also had the wisdom to see that I had physical ailments and emotional problems related to cocaine use.

I have learned a lot about Harry and why I have an addictive personality to drugs.  Drugs are not the main problem but Harry's attitude and how I escaped to drugs to solve my problems.

I started using cocaine while being a fireman 9 ½ years ago to release tension and escape the reality after each major fire or trauma situation . . . . The seed of my addictive personality was planted 9 ½ years ago and with consistent habitual use, the sickness grew into a complete emotional self‑pity bag breakdown.  Other contributing factors were, financial problems, divorce, child custody battles, physical breakdowns and mental stress due to multiple death and trauma at work.

(Muscatel December 5, 1988, Dep., Exhibit 1).


Employee was seen by Kenneth Muscatel, Ph.D., on February 9 and 11, 1987, for a determination about the work relationship of his cocaine addition. (Muscatel March 28, 1989 Dep., p. 15). in March 1987 Employee was transferred to another treatment center and began working with April Roseman. (Roseman February 7, 1989 Dep.)


Defendant's personnel records for Employee include a copy of Dr. Muscatel's February 2 and February 9, 1987, psychological evaluation report.  That report begins "This examination was made to examine Mr. Nagamatsu's psychological status with regard to his cocaine addiction and occupational stress." That report is stamped as received by Defendant on July 27, 1987.


On September 17, 1987, we received Employee claim for workers' compensation benefits.


L. SUMMARY OF FREQUENCY OF CALLOUTS


Employee's December 7, 1987, statement lists his estimate of the calls in which he participated during his career as a firefighter.  He estimated that he was called out 10 times a day during his 10 days of work each month, for a total estimate of 10,800 false alarms.  He estimated that he participated in one alarm fires every week and a total of 100 two‑alarm fires.  He went on 3,600 medic calls, 360 CPR code red calls, or a total of 1,200 calls a year.


Exhibit number 19 to Myers' deposition provides the fire departments consolidated statistics of the callouts for its eleven stations from 1977 through 1988.  The total callouts in those years, including false alarms, has ranged from a low of 4,000 calls a year to a high of 8,500 calls in 1988.  The testimony of Defendant's witnesses such as Callison, Toler, and Fosberg contradict Employee's testimony regarding the number of callouts in which a firefighter participates.  They testified that because firefighters only work 10 days per month, a firefighter could not have participated in the number of callouts estimated by Employee.

II. THE MEDICAL EVIDENCE


A. EMPLOYEE'S MEDICAL CARE FROM 1979 TO 1987


1. MEDICAL RECORDS FOR GENERAL MEDICAL TREATMENT


Employee has been treated for various minor injuries.  Employee suffered a hand injury on February 11, 1979.  He did not remember the exact nature of the injury. (Alaska Hospital and Medical Center, Inc., chart note, February 12, 1979).  He was treated on February 21, 1979 for another hand injury from dropping a heavy box on his finger. (Alaska Hospital and Medical Center Emergency Room Report, February 21, 1979).


On June 24, 1980, he was treated for a scalp injury from a fish hook. (Alaska Hospital and Medical Center Medical Records, June 24, 1980).  On September 15, 1980, he was seen at the Alaska Hospital and Medical Center for a sprained right foot which resulted from jumping off a fire truck.  On August 22, 1982, he was seen at the Emergency Room of Alaska Hospital and Medical Center for a right knee injury which occurred while playing football.


On January 1, 1984, Employee was seen at Humana Hospital Emergency Room for an injury to his finger sustained in a fight, On January 18, 1984, he was admitted to Humana Hospital for a second fissurectomy for an anal fissure. (Human Hospital History and Physical, January 18, 1984).


The April 1, 1985 record from Providence Hospital indicates that Employee came in for supportive care following septoplasty and palatopharyngoplasty at the Surgery Center for a nasoseptal deformity. The hospital's medical report for April 1, 1985, notes that he had been drinking heavily recently.


2. MEDICAL RECORDS FOR PSYCHOLOGICAL TREATMENT


Employee consulted the Langdon Clinic on May 11, 1981, May 13, 1981, and May 17, 1982. (Langdon Clinic Chart Notes).  He discussed his conflict with his mother, his restaurant finances, the abuse by his father when he was a child, and his cocaine use.  He did not mention his job duties. (May 11, 1981 chart note).


In February 1985 Employee returned to the Langdon Clinic and saw Donald Sparrow, A.C.S.W. Sparrow wrote a letter about Employee's consultations with Bruce Smith, M.D., in 1982. (Sparrow Treatment Progress Note, undated).  In the progress note, Sparrow indicated Employee came in to discuss his anxiety and depression.  They discussed his divorce, and the fact that he had a "pile of bills." At this time Employee had begun tending bar to earn more money, and was dealing cocaine to pay off his debts.  Employee indicated he felt bad about dealing cocaine as "in my work I've a position of public trust ‑ I don't really feel I can do something like this." Employee stated he had "been in conflict with himself over selling drugs and found himself drinking more frequently.,. At that time Employee thought he was able to control his cocaine use and was not addicted.  Sparrow noted that Employee was extremely anxious and perhaps hypomanic, but without much insight into how his personality and behavior affected others.


The March 11, 1985, Langdon Clinic consultation notes indicate that Employee had a nasal operation, that he discussed his drug dealing, his father's abuse, his hyperactivity, his daughter, that he was "screwing up his life," that he felt he self‑destructive when he was successful, that he was always questioning authority, that he was questioning whether he should keep his job, and that he felt like he wanted to get caught. He was diagnosed as dependent on alcohol and cocaine, with marital problems, a mixed personality disorder with antisocial and narcissistic features, a broken nose and nasal ulceration, and obesity.


On March 18, 1985, Employee consulted the Langdon Clinic and indicated he had a good week emotionally and was feeling less anxious.  He discussed his financial situation, his divorce, that he was scheduled for more surgery for his nose, and that he was thinking about taking a law course in two to three years after he retired from the fire department.


On April 8, 1985, he talked with his counselor at the Langdon Clinic.  The notes indicated that he had complications from the nasal surgery, that he had talked with his attorney about the divorce, that he was doing better financially but that his tax bill could be as much as $12,000, and that emotionally he felt he was getting a hold of himself.


April 30, 1985, is the last Langdon Clinic chart note in the record.  In that session he discussed his trip to Seattle, the child support proceedings, his visit with his daughter, the unresolved tax liability, his completion of his class work in fire chief management, and his being in charge of a golf tournament.  The counselor noted that Employee looked good, his emotions seemed okay, and "he [is] feeling good about his work‑transferred to the Sand Lake Area Dept.  New Men, New Capt He likes."

II. EMPLOYEE’S MEDICAL EXPERTS.


A. JEROME MC CUIN, M.D.


Employee met Dr. McCuin, an anesthesiologist, in December 1986.  Employee and Dr. McCuin became roommates at Conquest House, a drug treatment center.  Employee and Dr. McCuin discussed Employee's job and its stress.  McCuin wrote a letter indicating he believed Employee's cocaine addiction was a result of working as a firefighters (McCuin December 7, 1987 letter).


Defendants introduced evidence that Dr. McCuin stipulated to have his license revoked, but this revocation was stayed, and he was placed on probation for ten years on certain conditions.  In the Matter of the Accusation Against Jerome Mc Cuin, (State of California Board of Medical Quality Assurance Order, January 12, 1987).  Dr. McCuin had been charged with make false representations to insurance companies and creating false medical records.


B. APRIL ROSEMAN


Employee began seeing April Roseman for counseling when he was transferred to Bishop Lewis House in March 1987.  Roseman has a master's degree in public administration and clinical psychology.


Roseman testified that beginning in April 1987 Employee began to identify some of the stressors in his life that led to his addiction.  In May 1987 with her help, he identified that he was experiencing delayed stress reaction. (Roseman February 7, 1989 Dep., pp. 42; 21).  Roseman helped Employee come to this realization by telling about the information now available

about victims and survivors of delayed stress, how his addiction was related to his delayed stress, how his exposure as a firefighter to an abnormal situation . . . contributed to his addictive self‑destructive lifestyle.  People become addicted to crisis if they're in home at young ages where crisis is the norm.  The child is easily susceptible to becoming addicted, attached, obsessed with crisis living.

(Id. at 39 ‑ 40).


Roseman testified that delayed stress and post‑traumatic stress disorder (PTSD) are the same disorder, and listed the criteria necessary to make that diagnosis. (Id. at 45).  She testified that she never questioned the accuracy of what Employee reported to her. (Roseman March 28, 1989 Dep., p. 35).


She assigned Employee homework from the workbook "Repeat After Me," which is designed to elicit responses regarding a person's feelings about particular events.  Employee did not mention his job as a firefighter in completing these exercises. (Roseman February 7, 1989 Dep., Exhibits).


Roseman referred Employee to David Hall, M.D., in August 1987, for a psychological evaluation. (Hall August 6, 1987 chart notes).  In April 1989, Roseman referred Employee to Hanan Berman, Ph.D., for another evaluation. (Berman April 14, 1989, Dep., p. 14).


C. DAVID HALL, M.D.


Dr. Hall, a psychiatrist, took a complete history when he interviewed Employee.  His notes indicate that Employee was seeking a "Stress retirement." (Hall August 6, 1987, chart notes).  Hall stated he saw Employee specifically to determine if he had a bipolar disorder.  Dr. Hall concluded that Employee's "Patterns he described for his drug and alcohol usage, however, did not in my mind suggest a pattern of self‑medication.  Rather, it suggested a pattern of enjoying the process and effects of drinking, and then compensating for the alcohol intoxication by using cocaine."


In discussing whether Employee should return to work as a firefighters Dr. Hall stated "the tempo of such an occupation with the alternating very high intensity involvements and sometimes extended periods of inactivity for many people are a ready context for ongoing alcohol and drug usage." (Hall August 11, 1987 letter).

D.
KENNETH MUSCATEL, Ph.D.


Dr. Muscatel testified at Employee's criminal trial without ever meeting or interviewing Employee. United State v. Nagamatsu, Transcript, p. 289).  Dr. Muscatel did see Employee in February 1987 to determine whether his cocaine addiction was associated with job stress. (Muscatel March 29, 1988 Dep., p. 15).  Dr. Muscatel’s written report for that evaluation was apparently received by Employee's attorney on April 10, 1987
. (Exhibit A to Application for Adjustment of Claim).  Dr. Muscatel testified that he has a great deal of background in the area of job‑related stress in public safety employees which extends to PTSD. (Id. at 5, 6).


Dr. Muscatel's Psychological Evaluation (Exhibit 1, December 5, 1988, Muscatel Dep.) states in part:

I don’t feel that there is much question that Mr. Nagamatsu [sic] began to use and abuse cocaine in large part as a response to job related stress.  He seemed to lack the capacity to cope with depression or anxiety directly, preferring to bury his feelings in the drug use. The stress among firefighters is well known.  Alcohol and drug abuse seems to be an occupational hazard.  Cocaine seemed to be a time bomb waiting to happen for Mr. Nagamatsu.  He was vulnerable because of the stress of his job, stress that is a normal aspect of his work was something he couldn't handle. . . . Mr. Nagamatsu is currently 100% disabled due to his drug addiction.  This disability will continue until he has completed his treatment and rehabilitation. . . . see the addiction as arising out of the stress of his work as firefighter. . . .


Dr. Muscatel did not diagnose Employee as having PTSD; rather, Employee suggested that idea to the doctor. (Muscatel December 5, 1988 Dep., p. 65 ‑ 69).  Dr. Muscatel did not have any information about Employee's other circumstances (Muscatel March 28, 1989 Dep., p. 18), nor did he ever speak with anyone other than Employee about his circumstances.  He indicated his opinion might be subject to revision if he had supplemental information. (Muscatel December 6, 1988 Dep. p. 25).


E. JUDE HAYES, M.D.


Dr. Hayes wrote a report dated May 24, 1988, out‑lining Employee's progress while he had been in federal prison in Boron, California.  He had reviewed the reports of Dr. Hall and Dr. McCuin, as well as Dr. Muscatel.  Dr. Hayes stated that "I concur with the ongoing diagnosis of job related stress and drug dependency, alcohol and cocaine." He urged that Employee never return to stressful work such as fire fighting.  Dr. Hayes indicated he had "been the medical director of a substance abuse program for ten years and in the field of addictionology for twenty‑one years. . . ."


Defendant submitted the records from In the Matter of the Accusation Against Jude R. Hayes, M.D. (April 19, 1983) and from United States of America v. Jude R. Hayes, M.D., Case No CRF 83 016 REC.  Dr. Hayes, who is a pathologist, was a fellow inmate of Employee's at the federal prison.  He stipulated to have his physician's and surgeon's certificates revoked.  He was accused of excessive prescription of narcotics without medical indications therefore.


F. HANAN S. BERMAN, PH.D.


Dr. Berman has a private practice, has worked for various agencies, presented several workshops, and teaches at Seattle University.  April Roseman referred Employee to Dr. Berman because she was aware of Dr. Berman's work, specifically in the area of trauma.  Dr. Berman first saw Employee on February 9, 1989, and they have meet weekly since then for about one hour each week. (Berman April 15, 1989 Dep., pp. 7 ‑ 16).


Dr. Berman believes Employee has several diagnosable disorders, with features of a borderline personality disorder and a narcissistic personality disorder.  Generally these disorders arise our of childhood deficits or experiences. (Id. at 58).  Dr. Berman also testified:

In addition to that, I would judge that he has what I'm going to term here a mild atypical stress disorder secondary to his traumatic exposures as a firefighters It is not as full‑blown and intense as certainly many stress disorders that I have seen, and the form is slightly different in some respects, but I think it is sufficiently close to the criteria as they're listed in the official text [the "Diagnostic and Statistical Manual of the American Psychiatric Association", Third Edition] and are within the ‑‑ certainly the spirit of that text that I think the diagnosis is merited. 

(Id. at 61).


Dr. Berman testified that he believed the impact of the stress disorder "probably in some way contributed to" Employee's substance abuse.

Now, again, I think the cycle once begun develops a life of its own, and I certainly can't say that he wouldn't have developed that cycle in any case, but I think this contributes to the denial, this contributes to the isolation from affect.  I think this contributes to some of the thrill seeking, this contributes to looking for altered states, which are in their own way very characteristic of trauma survivors.

(Id. at 65).


Later Dr. Berman testified:

A. You're asking, did I think his firefighting experiences contribute to his use of cocaine?

Q. Yes.

A. No.

Q. Well, I'm asking whether or not the stress of his firefighting experience ‑‑ whether you agree with this statement that the stress of firefighting experience was not sufficient such that he sought an escape from that experience or that stress, I should say, through the use of cocaine?

A. I do not believe that his firefighting experiences were the sole reason that he began using cocaine, but I do believe that they were a likely contributor to the pattern of use.

(Id. at 71 ‑72).

A. I think there is certainly a risk that he could have become a drug abuser in any environment.  That is much more general type of problem and not specific to one environment or circumstance, although obviously, as I've indicated, I think this environment made the risk greater.

(Id. at 107).


Regarding the materials he reviewed in connection with his treatment and diagnosis of Employee's condition, Dr. Berman testified that he had reviewed certain documents. (Id. at 16).  He testified that his understanding of Employee's history is based largely upon the history Employee gave to him or others. Dr. Berman assumed Employee was an accurate historian, and Dr. Berman made no attempt to corroborate the information given by Employee. (Id. at 117 ‑ 119).  On direct examination, Dr. Berman testified:

I regret being brought into this case very late and do not feel that I have done what I would consider to be a complete and comprehensive workup.  I am giving the best judgments that I can, given the information that has been made available to me from whatever sources I have. . . . I have riot had enough information for some of the questions, as much information as I would like, and just as a professional, I'm not entirely comfortable with that.  I am giving the best judgment I can based on the data I have available.

(Id. at 136).

III. DEFENDANT'S MEDICAL EXPERTS.


Defendant's Exhibit B lists all of the documents and witnesses' statements which the Defendant's medical experts reviewed in conjunction with evaluating Employee.  In addition they conducted personal interviews of several of Employee's coworkers.  Two of the co‑workers, Callison and Toler, testified before us, but the other co‑workers were not presented at the hearing.


A. WALTER LING, M.D.


Dr. Ling is board certified in psychiatry and neurology.  He is presently a clinical associate professor in psychiatry at the University of California in Los Angeles as well as in private practice.  He saw Employee at Defendant's request and prepared a report dated June 2, 1988.  He found April Roseman's approach to helping Employee quite distressing.  She ignored the consultation from Dr. Hall, to whom she had referred Employee, and persisted in indoctrinating Employee into believing that "something other than Harry Nagamatsu made him use drugs. . . ."(Ling June 2, 1988 report).


In his report at pages 14 ‑ 16, Dr. Ling also stated

Insofar as his cocaine abuse and dependence are concerned, although the disorder did begin during his tenure of employment with the Anchorage Fire Department, I do not see any substantial factor from his employment which would have brought about this dependency or worsened it. . . .

. . . .

[I]t is my opinion, based upon the available clinical history and my own examination of Mr. Nagamatsu, that while he has a chemical dependency problem to alcohol and cocaine, it did not arise out of nor was it made worse by his employment with the Anchorage Fire Department.


Dr. Ling testified at the hearing. in his opinion Employee does not have PTSD.  He testified that the criteria for diagnosing PTSD are listed in the DSM III.  The DSM III has no such diagnosis as a "mild atypical stress disorder" as diagnosed by Dr. Berman; either a person has a stress disorder or does not have one.  Dr. Ling testified that Employee’s work neither caused, nor combined with, neither aggravated nor accelerated Employee's cocaine use.  Employee started using alcohol early in life, liked it immediately and became addicted to it.  The same was true with cocaine.  Dr. Ling testified Employee's brought with him to the job his predisposition to chemical dependency and his work merely provided a stage to act out the dependency needs.  Dr. Ling' s report indicated that Employee might have difficulty in returning to work as a firefighter because of his chemical dependency.  He testified at hearing that Employee's ability to work as a firefighter is the same now as when he first started in 1977.

B. STEVEN PITTEL, Ph.D.


Steven Pittel, Ph.D., is a psychologist and has been a professor of psychology at various institutions.  His special focus is drug use and abuse.  He testified that Employee's work was inconsequential in his cocaine addiction as Employee's pattern of addictive abuse was established from childhood.  Both Employee’s family history and personality type are consistent with addiction and abuse.  Dr. Pittel testified that Employee's use of cocaine was likely to happen regardless of what work setting he was in.  Dr. Pittel testified that Employee knew what he was doing when he used cocaine and was aware of the risks.


C. J. THOMAS UNGERLEIDER, M.D.


Dr. Ungerleider is currently a professor of psychiatry at UCLA Medical Center with an extensive history of professional appointments, positions, and consultant appointments. (Ungerleider Curriculum Vitae).  He examined Employee at Defendant's request in June 1988.  His evaluation, which accompanied his October 31, 1988, letter to Defendant's attorney, states in part:

In sum, there is no evidence to support Mr. Nagamatsu's claim that the use of cocaine is in any way related to stress experienced on the job.  All of the evidence suggests, in contrast, that his predilection to substance abuse has antecedents in familiar alcoholism, paternal inconsistency, abuse and rejection, and that this pattern of substance abuse was well established many years before he became a fire‑fighter.


Later in that same evaluation Dr. Ungerleider stated: "The conditions of Mr. Nagamatsu’s employment with the Anchorage Fire Department were not a substantial factor in his substance abuse problems. His use of cocaine was never to alleviate the stress of fire fighting, nor to overcome the fear of the job."


Dr. Ungerleider testified that Employee's work was unrelated to Employee's use and sale of cocaine.  He criticized the opinions of Dr. Berman and Dr. Muscatel because they did not go beyond Employee's statements in making their diagnoses.  Dr. Ungerleider testified that it is important to look beyond a person's statements because they are just that, the person's statements.  In his opinion, Employee can return to work as a firefighter if the Employee has certain internal controls in place.


D. SUSAN DETRICK, Ph.D.


Dr. Detrick is a psychologist who treats PTSD.  She first saw Employee in June 1, 1988 and issued a report on November 14, 1988.  She performed various tests and reviewed the tests Employee took.  Based on the testing, her review of the various documents, and her interviews, she concluded that Employee's job was not a substantial factor in bringing about his cocaine addiction.  Dr. Detrick said Employee brought a lot of pathology with him to the job that caused him to use cocaine.  Her November 14, 1988 report indicates Employee's test results reflect a likely mixed personality disorder which appears to have borderline narcissistic and sociopathic features with, at times, paranoid overtones.  Dr. Detrick noted he was "prone to distort and exaggerate.  Thus he may not be a reliable historian.  He may describe events in manipulative ways which benefit him, and which may act always be reflecting the true situation."


She also stated:

It is possible that Harry has used cocaine for purposes of self‑medication.  There may have been an attention deficit disorder present, as there was an admission of hyperactivity of which he was medicated in childhood.  In addition, cocaine was likely used to self‑medicate his dysphoric mood and to rescue him from his rageful aggressive feelings, as well as to give him a sense of psychological well‑being and the illusion that he is all‑powerful and all‑great. it appears to have a been a function of his upbringing and psychopathology that has led him to abuse substances, namely alcohol and cocaine.  They both serve the same function of giving him a sense of invincibility as well as defending him against underlying feelings of depression and poor self‑esteem and unworthiness . . . . Mr. Nagamatsu showed potential for the abuse of both alcohol and drugs based on his pre‑existing psychopathology.  He indicated that because of his drinking, his resolve not to use cocaine was weakened, and that he gave into pressure from a co‑worker. . . . The cocaine use did not appear related to his appointment or duties as a fireman, but rather to this pre‑existing psychopathology.


She testified that it definitely was Employee's decision to use cocaine; in that regard his use had a willful and intentional quality. in her opinion Employee's test responses demonstrate that he faked bad responses to the tests.  She believes he does not currently have an impairment that would prevent his return to work as a firefighters

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.100(a) provides:

Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of injury or death to the board and to the employer.

AS 23.30.100(b) requires in part:

The notice shall be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee . . . .

AS 23.30.100(d) provides in part:

Failure to give notice does not bar a claim under this chapter

(1) if the employer (or his agent in charge of the business where the injury occurred) or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice; 

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given.


Under AS 23.30.100(d)(1), untimely notice does not bar a claim if the employer or carrier had knowledge of the injury and was not prejudiced by the failure to give notice.  The running of the 30‑ day period is suspended until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained. Alaska State Housing Authority v. Sullivan, 518 P.2d 759 (Alaska 1974).


We find Employee became aware of the possible compensable injury while he was in Conquest House and discussed his condition with Dr. McCuin.  We find in February 1987 he wrote to the judge in connection with his criminal case and contended that the stress of his firefighter's job caused him to use cocaine. (Nagamatsu February , 1987 letter).  We find Employee was evaluated in early February 1987 by Dr. Muscatel specifically to determine whether there was a relationship between his occupational stress and cocaine addiction.  Dr. Muscatel stated that "I don’t feel there is much question that Mr. Nagamatsu [sic] began to use and abuse cocaine in large part as a response to job related stress." Dr. Muscatel also indicated that he believed Employee was disabled due to his cocaine addiction.


At the time Employee was evaluated by Dr. Muscatel he was represented by an attorney.  We find Employee's attorney received a copy of Dr. Muscatel's report on April 10, 1987.  Even though there is evidence that Employee was aware of the possible relationship between his cocaine use and his employment at least four months before Dr. Muscatel's evaluation and although there is a strong possibility that Employee and is attorney knew the results of Dr. Muscatel's evaluation before April 10, 1987, we give Employee the benefit of the doubt and use that date as the time when he knew or should have known that he had a claim.  However, even using April 10, 1987, as the date Employee of his disability and its relationship to his employment, the September 17, 1987 notice is late.  We find Employee did not give timely notice of the injury as required by AS 23.30.100(a).


We first consider AS 23.30.100(d)(1). We find Employee presented no evidence on when Employer had knowledge of his injury and that it might be related to his work.  We have no evidence of when Employer knew of Employee's arrest for cocaine possession and his conviction.  Employee's January 1987 letter regarding his ankle injury mentions his treatment and legal problems, but does not describe them.  Even if Employer knew of Employee's possession charge when it terminated the employment relationship, we have no evidence that Employer knew of his use and the allegation that it related to his work until he filed the claim.  See State v. Moore, 706 P.2d 311 (Alaska 1985).  We conclude Employer did not know of Employee's injury until the claim was filed.  Because Employer did not know of the injury when it occurred, we conclude Employee subsection 100(d)(1) is not applicable.


We next consider subsection 100(d)(2).  We find Employee did not present evidence or argument regarding why notice could not be timely given.  Employee had filed notices in connection with previous injuries, and had some familiarity with the workers' compensation system.  Employee knew in February 1987 that he was contending the job stress produced his cocaine use and abuse.  He was represented by an attorney.  We conclude there is no satisfactory reason why notice could not be timely given.  We conclude we cannot excuse Employee's failure to give notice.  We conclude Employee's claim is barred under AS 23.30.100.

II. IF EMPLOYEE'S CLAIM WAS NOT BARRED, WOULD IT BE COMPENSABLE?


AS 23.30.120 provides in part:

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter;

(2) sufficient notice of the claim has been given;

(3) the injury was not proximately caused by the intoxication of the injured employee or proximately caused by the employee being under the influence of drugs unless the drugs were taken as prescribed by the employee's physician;

(4) the injury was not occasioned by the wilful intention of the injured employee to injury or kill self or another;

(b) If delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.


Even if Employee's claim was not barred by AS 23.30.100, we would still find Employee's claim is not compensable. we would find that the testimony of Drs.  Muscatel and Berman raises the presumption of compensability. we would find that the testimony of Drs.  Ling, Pittel, Ungerleider and Detrick overcome the presumption.  The presumption then drops out and Employee must prove his claim by a preponderance of the evidence.  Veco Inc. v. Wolfer, 693 P.2d 865 (Alaska 1985).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find Employee is not a credible witness.  We specifically find that Employee lied under oath in several instances.  For example, we find that Employee was not even employed by the Municipality of Anchorage as a firefighter at the time Muriel Pfeil's car was bombed.  Yet Employee testified in detail under oath on two occasions that he went to the scene of the car bombing as a firefighters Because Employee has lied under oath, we find we cannot rely upon even his uncontradicted testimony, and we choose not to do so.  Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 757 (Alaska 1980).


We would next weigh the evidence.  We would give little weight to April Roseman's testimony regarding the stress Employee experienced on the job, and the effect that stress had on his cocaine use.  First, Roseman relied upon the Employee's statements and did not verify his statements about his job or reactions to his job.  Second, we find Roseman's training, education and experience gives her little expertise in diagnosing disorders and the cause therefore.


We would also give little weight to the opinions of Drs. Hayes and McCuin.  Again, their medical specialties are not in areas that provide them with the expertise to diagnose Employee's condition and the cause of the condition.


Finally, we consider the testimony of both Drs.  Muscatel and Berman. we find both these doctors admitted that their opinions were based on limited information, and would be subject to change if confronted with information that contradicted what had been made available to them.  Dr. Berman specifically testified he felt hampered in making his opinion because he had been brought into the case so late and had so little time to fully explore the facts.


In contrast, we find that Defendant's expert witnesses are well‑qualified by their education, training and experience to make a diagnosis and form an opinion in this case.  In addition, and more importantly, the Defendant's witnesses had all of the relevant information available, reviewed the information, and considered the information before reaching a conclusion.  We conclude their opinions are entitled to more weight.


Based on the testimony of Defendant's medical experts we would first find that Employee does not have a stress disorder.  Instead, he has a substance abuse problem.  Second, we would find that Employee's job did not play an active role in the development of his problem, but merely provided a stage for the event. See Fox v Alascom, 718 P.2d 977, 984 (Alaska 1986).  If anything, Employee's substance abuse problem is the result of his childhood and personality development.  Based on the testimony of Drs.  Ling, Ungerleider and Pittel we would find that Employee's job did not cause, combine with, aggravate or accelerate his cocaine use so as to be a substantial factor in his disability.  We would conclude Employee's claim is not compensable and should be denied and dismissed.

ORDER
Employee's claim for benefits related to his cocaine use and addiction is denied and dismissed.

DATED at Anchorage, Alaska this 19th day of May, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Robert Anders
Robert Anders, Member

/s/ Donald R. Scott
Donald R. Scott, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Harry Nagamatsu, employee/applicant, v. Municipality of Anchorage (Self‑Insured), employer/defendant; Case No. 610331; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of May, 1989.

Clerk

SNO

� Employee's brief was due May 2, 1989. it was not received by that date, nor had a brief been received by the time we issued this decision.  We find Employee chose not to file a brief.


� The receipt date is easily read, but the name of the party receiving and date stamping the report is not very clear.  However a careful review indicates that it is the law office of Paul Wallstrom that date stamped the copy of the report on April 10, 1987.





