ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

MICHAEL G. PARENTEAU,
)



)


Employee,
)
DECISION AND ORDER


Petitioner,
)
AWCB Case No. 300501



)
AWCB Decision No. 89-0125

v. )

)
Filed with AWCB Anchorage

CROWLEY MARITIME
)
May 19, 1989

d/b/a OILFIELD SERVICES, INC.,
)



)


Employer,
)



)


and
)



)

ALPAC/CRAWFORD AND COMPANY,
)



)


Insurer,
)


Respondents.
)



)


This matter came before us in Anchorage, Alaska on the employee's petition to compel the employer to produce copies of checks allegedly paid to him.  Attorney Michael Jensen represents the employee.   Paralegal E. Darlene Norris of the law offices of James R. Slaybaugh represents the respondents.  The parties requested a decision based on the written record.  The matter was ready for decision on April 19, 1989.


The employee's claim has already resulted in three decisions and orders. Parenteau v. Oilfield Services, AWCB No. 85‑0287 (October 15, 1985) ; Parenteau v. Oilfield Services, AWCB No. 86‑0037 (January 31, 1986) ; Parenteau v. Oilfield Services, Inc. , AWCB No. 88‑0338 (December 9, 1988) We are now asked to render a fourth, based on the employer's alleged inability (or Michael G. Parenteau v. Crowley Maritime, d/b/a Oilfield Services disinclination) to furnish copies of checks allegedly paid to the employee.  We find this very disappointing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

We have often stated that informal means of discovery are an integral part of our workers' compensation system. See, for example, Brinkley v. Kiewit‑Groves, AWCB No. 86‑0179 (July 22, 1986); Leineke v. Dresser Industries ‑ Atlas, AWCB No. 86‑0063  (March 28, 1986).  We rely on the unmistakable language of the Alaska Workers' Compensation Act.  "Process and procedure under this chapter shall be as summary and simple as possible." AS 23.30.005(h) (emphasis added) "The board is not bound . . . by technical or formal rules of procedure, except as provided by this chapter." AS 23.30.135(a).


Our review of the file indicates discovery began informally.  The respondents' March 3, 1989 answer to the petition indicated they had not refused an informal request for the documents and were attempting to compile them.  On March 28, 1989 the respondents' representative agreed to "attempt to obtain [copies of the cancelled checks] within the next 30 days." (Pre‑hearing conference summary dated March 28, 1989).  The documents have not been obtained to date.


Based on the file, we find no evidence of any dispute over the relevance or privilege of the documents requested.  We find over 75 days have passed, since the previously informal request was formalized by means of the current petition.  We are lead to an unfortunate conclusion that the respondents' representative's diligence or client control are not at an acceptable level in this instance.


We question the propriety of a petition to compel discovery at this point, however: The employee never petitioned for authority to utilize another means of discovery such as a formal request for production of documents. 8 AAC 45.054(b) states, "Upon the petition of a party, the board will, in its discretion, order other means of discovery." We find a petition for an order compelling discovery (assuming we have power to issue such an order) untimely and therefore deny and dismiss the petition.


Considering all the circumstances, particularly the extremely long period that the respondents have known of the employee's interest in the documents and even promised to obtain them informally, we find it eminently reasonable to treat the employee's submission as a request for use of alternative discovery.  Given the previously mentioned informal request and lack of response, we find use of an alternative means of discovery appropriate.  The employee is authorized to use alternative means equivalent to a formal request for production.


Under all the circumstances, we believe requiring the employee to reiterate his information request as a "formal request for production of documents" would be an unnecessary procedural nicety inconsistent with the Act and the need to conclude this matter.  We find, therefore, that: it is both fair and consistent with "due process" considerations to declare the respondents' to be in the posture of a recipient of an authorized formal request for production of documents.  The respondents have had more than enough time to prepare a response.  Consequently, we give then only 10 days from the date of this decision and order to comply with the request. if they do not comply they face, at minimum, the sanction of not being permitted to introduce the documents at hearing to refute the employee's testimony. 8 AAC 45.054(d).

ORDER

1. The employee's petition for an order compelling the employer to comply with an informal discovery request is denied and dismissed.


2. The employee's use of another means of discovery under 8 AAC 45.054(b), specifically a formal request for production of documents, is authorized.  The employer has 10 days from the date of this order to comply.


Dated at Anchorage, Alaska, this 19th day of May, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ RL Whitbeck Sr.
Richard L. Whitbeck, Member

/s D. F. Smith
Darrell F. Smith, Member

PFL/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael G. Parenteau, employee/applicant; v. Crowley Maritime, d/b/a Oilfield Services, Inc., employer; and ALPAC/Crawford and Company, insurer/defendants; Case No. 300501; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of May, 1989.

Ginny Lyman, Clerk
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