ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

WILLIAM H. CURTIS,
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)
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)
DECISION AND ORDER
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)
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)



)
Filed with AWCB Anchorage
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)
May 30, 1989

(Self‑Insured),

)



)


Employer,
)


Defendant.
)



)


This claim was heard at Anchorage, Alaska on May 17, 1989.  Employee was present and represented by attorney William Erwin.  Defendants were represented by attorney Monica Jenicek.  The record closed at the end of the hearings

ISSUES

1. Did Employee's injury aggravate his pre‑existing condition to cause his present disability?


2. Is Employee entitled to further temporary total disability benefits and medical expenses?

SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee, who is 50 years old, was injured in the course and scope of his employment on November 19, 1987.  On the day of the injury, he was driving a snowplow, plowing snow, when it struck a raised manhole cover.  He was wearing a seatbelt at the time.  However, the force of the impact caused him to be thrown forward against the seatbelt.  He testified that the force of the impact drove a toggle switch through his thumb.  After the incident Employee continued to work for a couple of weeks.  However, his stiffness and soreness increased, and on December 5, 1987, Employee consulted Charles W. Townsend, M.D. He consulted Dr. Townsend because his regular family doctor, Ernest Meinhardt, M.D., was out of town.


Dr. Townsend noted severe muscle spasm in the neck and lumbosacral areas with radicular symptoms.  He diagnosed a strain syndrome of the cervical and lumbosacral spine.  He prescribed various drugs and indicated Employee would be off work for more than a month because of his condition. (Townsend December 5, 1987, report).


On December 28, 1987, Employee saw Dr. Meinhardt.  He reviewed Employee's MRI, which showed degenerative disc disease at C 5‑6, L 4‑5 and L 5‑6 with a mild disc protrusion.  He indicated Employee was feeling better, and his range of motion in the neck was improving.  He recommended Employee continue his medications and begin physical therapy.  Employee was not ready to return to work at that time.


On January 4, 1988, Employee saw Dr. Meinhardt again.  In his report, Dr. Meinhardt indicated that Employee's progress at physical therapy was very slow, that he might be able to try light‑duty work in a week if he continued to improve, and that he may need to quit operating heavy equipment.  Dr. Meinhardt gave Employee a release to return to light‑duty work on a part‑time basis on January 11, 1988. on January 13, 1988, Dr. Meinhardt gave Employee a full work release.  Dr. Meinhardt’s report for the January 13, 1988, visit indicates Employee was much better with a increase in his range of motion in the neck.  Dr. Meinhardt's notes for the January 13, 1988 examination (which is incorrectly dated 1987) state that Employee will be "able to transfer to less intensive maintenance job." (Meinhardt's January 13, 1987 report).


Employee returned to work in January 1988.  He was paid temporary total disability (TTD) benefits through January 14, 1988. (January 29, 1988 Compensation Report).


Employee returned to Dr. Meinhardt on January 28, 1988, with complaints of a stiff neck and decreased range of motion.  Dr. Meinhardt also noted that Employee complained of pain down both legs, and his legs "go weak" when he coughed or sneezed.  He referred Employee to Michael Newman, M.D., an orthopedic surgeon. (Meinhardt January 28, 1988 report).


Employee testified that he consulted Dr. Newman, but had a personality conflict.  He testified that Dr. Newman only looked at his problems with his left leg and low back.


Dr. Newman reported that Employee had radiating neck pain and worse radiating low back pain.  He noted inconsistency in Employee's grip strength efforts.  Dr. Newman also stated:

For the past 2‑3 weeks he has been back to work at somewhat modified activity trying to fulfill the last 10 months of his work before he can take a medical retirement from the union. . . .

X‑rays reveal advanced degenerative changes C5‑6 C6‑7.
 MRI scan shows no posterior defects associated with that.  Lumbar MRI and x‑rays show multiple level disc degeneration.

The patient probably would be best served by continuing working as he is doing now and getting by with Feldene.  I don't think he is at risk for any serious injury by doing this.  He may have pain but I don't think that is a contraindication to his working.  Technically either the cervical or lumbar radiculopathy could be addressed surgically but I don't think that would help him in his work. . . . If, after he is retired, he finds he has trouble with activities of daily living and these symptoms persist, could probably reconsider that approach.

(Newman February 5, 1988 chart notes).


Employee returned to Dr. Meinhardt on February 29, 1988.  Dr. Meinhardt's report indicates that Employee had "good days and bad days," he was "tolerating work if he watches what he drives," and "he should continue to work until surgery is only alternative." (Meinhardt February 29, 1988 report).  Thereafter, Employee requested a transfer to a job at Merrill Field.


Employee testified that in March 1988 he took a vacation and went to Arizona.  We have no records that Employee consulted a physician between February 29, 1988, and April 15, 1988, when he returned to Dr. Meinhardt's office.
 On April 15, 1988, Dr. Meinhardt reported Employee had an increase in back pain, and recommended physical therapy.  On April 22, 1988, Dr. Meinhardt reported that Employee could not work.


Employee testified that about this time he contacted the Merrill Field supervisor and told him he did not want to transfer to Merrill Field.  Employee testified that he cancelled the transfer request because he learned that his wife would be transferring to the Kenai area.
  He intended to move to Kenai, and thought it would be unfair to management to take the job for only a short period of time.


On June 16, 1988, Employee's wife began working full‑time in the Kenai area.  She testified that she worked in the Kenai area for about a month or two on a part‑time basis before transferring there on a full‑time basis.  Before June 16, 1988, she usually worked in the Kenai area one or two days a week. (Ann Curtis February 3, 1989 Dep., pp. 5 ‑ 7).


On April 26, 1988, Employee consulted Dr. Meinhardt indicating his back pain was worse.  Dr. Meinhardt reported that Employee could not work, and the length of his disability was unknown.  He referred Employee to Dr. Newman again. (Meinhardt's April 26, 1988).  Employee's last day of work for Defendant was April 26, 1988, although with sick leave and annual leave he continued to be paid into July 1988.


Employee saw Dr. Newman on May 6, 1988.  Dr. Newman noted both back and neck Complaints.  He recommended an EMG of both the upper and lower extremities.  Dr. Newman reported "I think there is a lot of secondary gain overlay and I don't think he should go ahead with surgery. . . . apparently he is going to be released for work by Dr. Meinhardt as of the 9th and I am in agreement with that." (Newman May 6, 1988, chart notes).


On May 12, 1988, Defendant filed a notice controverting Employee's right to further workers, compensation benefits.


On May 24, 1988, Employee saw Dr. Newman again.  Dr. Newman reported that the EMG showed changes in the lumbar distribution, but not too great.  Employee's cervical EMG was normal.  Dr. Newman also reported, "[s]ince seeing me last he says he has decided to take a medical retirement and did not return to work on the 9th." (Newman May 26, 1988 chart notes).


Employee testified he did not "take a medical retirements He did not file for any type of retirement benefit.  Because he quit work in April 1988, he was about nine months short of vesting in Defendant's retirement plan.  Employee testified that he moved to the Kenai area with his wife when her job was transferred.


At the time of his injury Employee's plan had been to work until January 1989 when he would be vested.  In his deposition Employee testified his plan was to quit working for Defendant when he vested and to semi‑retire, going into business for himself in the Kenai area. (Curtis Dep., p. 35 ‑ 36).  At the hearing, Employee testified that he would have found a job operating heavy equipment for a governmental agency in the Kenai area if he had not been injured.


Employee testified that he was without insurance or money to pay for medical treatment after Defendant controverted his claim in May 1988.  Other than receiving prescription refills from Dr. Meinhardt, he did not consult a physician between May 1988 and January 1989.  After moving to the Kenai area, his wife eventually lost her job when the company that employed her went out of business.  They continued to live in the Kenai area in an apartment in her parents, home.  His wife's father has Parkinson's disease and had suffered a stroke; they remained in the Kenai area to help her parents.


On January 4, 1989, Defendant had Employee examined by J. Michael James, M.D. He had Employee take the computerized B‑200 test to determine Employee's lumbar spine range of motion and strength.  Dr. James' noted Employee's complaints of neck and back pain.  He noted Employee had diffuse paravertebral tenderness to palpation in the neck, but that the restriction was only mild.  He noted diffuse tenderness of the lumbar spine, but only minimal impairment.  Dr. James' reported that Employee's only medication was Feldene taken once a day.  He also reported that the testing demonstrated symptom magnification. (James January 4, 1989 report).


Employee testified that he did not get along at all with Dr. James and left the appointment very upset.  He testified at the hearing that when he took the B‑200 testing he was heavily medicated.


Employee testified he consulted Thomas Vasileff, M.D., in January 1989.
 Apparently Dr. Vasileff referred Employee to Louis Kralick M.D. Dr. Kralick reported to Dr. Vasileff that Employee's January 17, 1989, MR scan of the cervical spine showed degenerative changes.  He recommended an anterior diskectomy and interbody fusion. (Kralick January 19, 1989 letter.)


Employee testified he had the surgery recommended by Dr. Kralick.  He testified that Dr. Kralick recommended resolving the most serious problem, the neck condition, first and then he would treat Employee's low back condition.  Employee contends he is disabled as a result of his 1987 injury.  Employee relies upon Dr. Meinhardt's testimony to support his position.


Dr. Meinhardt is a family practitioner. (Meinhardt Dep., p. 3).  Dr. Meinhardt first testified that he initially saw Employee in October 1986 for complaints of neck pain which occasionally radiated into his right arm.  He noted minimal degenerative changes at that time, and prescribed medication. (Id. at 6 ‑ 7).


On cross‑examination, Dr. Meinhardt acknowledged that he initially saw Employee in 1983, about the time Employee applied for a job with Defendant.  Dr. Meinhardt noted in November 1983 that Employee had a substantial amount of arthritis in the thoracic region with marked stiffness in the cervical region.  The lumbar spine was relatively clear. (id. at 24 ‑ 26).  In March 1984 Dr. Meinhardt saw Employee for bilateral shoulder pain with a history of arthritis.  Dr. Meinhardt testified that he remembered Employee's x‑rays as being impressive for the extent of degenerative disc disease in the thoracic spine. (id. at 29).  Employee also had changes in the cervical and lumbar spine before his 1987 injury. (Id. at 49).


Dr. Meinhardt testified that the studies indicated to him that Employee had a slow degenerative process up to the point of the injury, and then his stenosis developed after the 1987 injury. (Id. at 35).  He did not believe that by February of 1988 Employee's condition had returned to the pre‑accident status. (Id. at 50).  Dr. Meinhardt testified that Employee had preexisting aches and pains, but the 1987 incident caused his particular problems after that date.  Therefore, he concluded that the injury "seems" to have aggravated the pre‑existing condition. (Id. at 19 ‑ 20).  On cross‑ examination Dr. Meinhardt testified:

Q. Was the ‑‑ you are of the opinion then that the November injury was an aggravation of his pre‑existing degenerative condition, correct?

A. Well, I don't know that you could say that for sure.  That may have been what happened.

Q. Well, if it wasn't that, what was it?

A. Well, he could have an acute disc or some other type of phenomenon.  I think that's probably the most accurate statement.  That's probably what happened.  But I don't know that I could tell you that for sure.

Q. If a condition is an aggravation, what's the likelihood that it's temporary rather than permanent?

A. Well, that's kind of difficult for me to say. I--you know, he's had so much trouble with it. And there are enough findings that it's difficult for me to believe that he's going to get significantly better unless some type of aggressive intervention can be done. . . .

(Id. at 50 ‑ 51).


Defendant contends that if Employee is disabled it is because of pre‑existing conditions.  Defendant relies upon the testimony of Drs.  Newman, James, and Kralick.  Dr. Newman testified that at the time he first examined Employee in February 1987 Employee's cervical x‑rays showed degeneration at the C5‑6 and C6‑7 level, and lumbar spine x‑rays showed multiple level disc degeneration.  This means he had bone spurs and narrowing of the disc space. (Newman Dep., pp. 4 ‑ 5).  Dr. Newman testified, "[b]ut there's no way he could have the degenerative changes I saw him with and not have degenerative change in 1983. . . . 11 (Id. at 6).  Spinal stenosis is a condition that commonly results when there's nerve root impingement from bone spurs.  Spinal stenosis is a manifestation of arthritis.  Dr. Newman testified he did not believe Employee had symptoms of central spinal stenosis in May 1988, and that Employee's condition was not as bad as Employee portrayed it to be. (Id. at 10 ‑ 11, 23).


Employee had an MRI scan which did not show any disc rupture in the cervical or lumbar spine. (Id. at 8).  Dr. Newman is not aware that anyone has ever said Employee had a ruptured disc. (Id. at 13).


Dr. Newman testified that he believed Employee's November 1987 injury aggravated the pre‑existing degenerative disc disease, but the aggravation was only temporary.  Dr. Newman did not think Employee had returned to pre‑injury status by the time he saw him in May 1988, but he was close to pre‑injury status at that time.  Dr. Newman reviewed Employee's job duties and felt the only duty which might be difficult was prolonged sitting.  If Employee could work four hours, have a substantial break doing something else for an hour or two, and then return to sitting, he should be able to perform his job duties. (Id. at 13 ‑ 16).  Dr. Newman would have released Employee to return to work as of May 9, 1988. (Id. at 21).


Dr. James testified that he first saw Employee in October 1981.  He had an EMG performed which demonstrated a "right C ‑ 7 radiculopathy, a C6/7 disc." Employee had told Dr. James that he awoke with pain, burning, and numbness in his right upper extremity.  Employee also reported a history of intermittent low

back pain and neck pain over a ten‑year period. (James Dep., pp. 6 ‑ 9).


Dr. James reported that Employee told him in January 1989 that he had neck, right upper extremity, lower extremity, and back pain. (id. at 9).  Employee's imaging studies showed no evidence of a herniated disc, but there was evidence of spinal stenosis. (id. at 13).


Dr. James testified that spinal stenosis takes years to evolve. usually people who have spinal stenosis have degenerative disc disease also.  Spinal stenosis is not something which is generated as a result of trauma, but it becomes symptomatic usually with trauma. (Id. at 17).  Dr. James did not think Employee's situation warranted surgery. (id. at 19).  If Employee had surgery later in January 1989, Dr. James believes something must have happened to him after Dr. James' examination to cause the need for surgery.  (Id. at 20 ‑ 21).  Dr. James was asked what part the November 1987 injury played in Employee's condition.

He testified:

Q. . . . . can you say, to a reasonable degree of medical certainty, that the accident in November of '87 was a substantial factor in what you saw?  The symptom complex he presented to you with, in January of '89.

A. Three to five percent of it.

Q. Okay.  So, can you say, to a reasonable degree of medical certainty that the injury in '87 wasn't a substantial factor in this n ‑‑‑ need for surgery, in January . . . .

A. I would say that, yeah.

. . . .

A. Something's happened here, because this ‑‑ what is described by Vasileff and Kralick is not the person I saw on January 4th.

(Id. at 24 ‑ 25).


Regarding Employee's low back condition, Dr. James testified:

A. His low back; his spinal stenosis.  He'll ‑‑ at some point in ‑‑ probably, time, he'll probably undergo a lumbar decompression, at the ‑‑ I forgot what level that is; but, he'll undergo a lumbar decompression at the level of stenosis.  That would not surprise me at all.

Q. Well, there again, was the accident in November of '87 a substantial factor . . . .

A. No, I don't believe so.

(Id. at 25 ‑ 26).


Regarding Employee's ability to perform his at the time of injury, Dr. James testified:

Q. You did review a job description for a grader‑and I think you know well enough what a grader operator does for a living, and at the time you saw Mr. Curtis in January of '89, your report indicted that he could function at that?

A. I believe he could have.


Dr. Kralick performed surgery on Employee's neck on January 30, 1989.  The surgery consisted of removal of the CS‑6 and C6‑7 discs, removal of bone spurring, and bone grafts in the space where the discs had been removed to fuse the discs. (Kralick Dep‑, pp. 7 ‑ 8).


Employee had severe cervical spondylosis, and Dr. Kralick was unable to tell if it was from a traumatic accident a year before the surgery. (Id. at 11) ‑ Dr. Kralick believed with reasonable medical certainty that Employee's injury aggravated his condition.  (Id. at 12).  While an injury such as Employee's November 1987 injury can progress the course of degenerative disease of the spine, Dr. Kralick would expect the progression to occur more rapidly following the accident than it did in Employee's case.  Therefore, he would agree with Dr. James that the industrial injury was not a substantial factor in Employee's need for the January 30, 1989, surgery. (Id. at 26).  Dr. Kralick also specifically testified that the aggravation caused by the November 1987 injury was not a substantial factor in the need for surgery. (Id. at 29).


Dr. Kralick declined to comment on whether Employee was disabled as a result of the aggravation of his pre‑existing condition before the time he first saw him. (Id. at 10, 24, 25).  Dr. Kralick believes Employee will recover from the surgery and be able to return to work as a heavy equipment operator. (Id. at 17).


Regarding Employee's lumbar spine, Dr. Kralick testified Employee's complaints of back problems have increased since his neck has improved after surgery.  Employee had a myelogram on April 6, 1989, that showed degenerative changes, but no significant evidence of spinal stenosis.  Dr. Kralick did not recommend lumbar surgery.  Employee's did not have any specific changes in his examination, and his myelogram and CT scan results did not warrant the recommendation. (Id. at 16, 17).  Dr. Kralick is recommending conservative care such as physical therapy.  Dr. Kralick believes Employee's November 1987 injury was not a substantial factor in the present condition of Employee's spine. (Id. at 26 ‑ 27).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. IS EMPLOYEE'S PRESENT CONDITION THE RESULT OF HIS INJURY?


The Alaska Supreme Court has repeatedly held that "injury" under the Alaska Workers' Compensation Act includes aggravations or accelerations of pre‑existing conditions. See, Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II); Thornton V. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability is imposed on the employer "whenever employment is established as a causal factor in the disability." Smallwood II, 623 P.2d 317 (quoting Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597‑98 (Alaska 1979)); Endsley v. Anglo Alaska Construction, P.2d  (No. 3437) (Alaska May 12, 1989). 


A causal factor is a legal cause if '"it is a substantial factor in bringing about the harm' or disability at issue." Id. "In the case of a preexisting condition associated with a disability, a claim is compensable upon a showing that employment (1) aggravated, accelerated, or combined with a preexisting condition so as to be (2) a substantial factor in bringing about the disability. Id.


Whether an aggravation was a substantial factor must be determined by the following test: "[I]t must be shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the disability that reasonable men would regard it as a cause and attach responsibility to it." State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528 (Alaska 1987).


We must first determine whether the presumption of compensability attaches.  AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.”


In Smallwood II the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach. 623 P.2d at 316.  Whether employment "aggravated, accelerated or combined with" a pre‑existing condition is a question of fact "usually determined by medical testimony‑" Id. (quoting Thornton, 411 P.2d at 210.) "Two factors determine whether expert medical evidence is necessary in a given case; the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case the employee must show that (1) he has an injury and (2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. id.; Miller  v   ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P‑2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: (1) produce affirmative evidence the injury was not work‑related or (2) eliminate all reasonable possibilities the injury was work‑related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869. If the employer produces substantial evidence that the injury was not work‑ related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find the testimony of Dr. Meinhardt and Employee raise the presumption that the disability is the result of Employee's November 1987 injury.  We find the testimony of Drs.  James, Newman, and Kralick overcomes the presumption.  Therefore, we must weigh the evidence to determine if Employee has proven his claim by a preponderance of the evidence.


We give less weight to Dr. Meinhardt's testimony because he is not trained in orthopedics. In addition, he was less than 14 fully informed about Employee's condition since he thought that a ruptured disc might be the cause of Employee's disability.  There was no evidence of a ruptured disc on any of the tests, and Dr. Kralick did not find a ruptured disc when he performed surgery.


We give more weight to the testimony of Drs. Kralick, Newman and James because of their specialized training.  In addition, because Dr. Kralick performed surgery and had the opportunity to view Employee's spinal condition, we accord his testimony even greater weight.  All of these doctors concluded that Employee's November 1987 injury aggravated his pre‑existing condition but was not a substantial factor in his need for surgery.  We conclude Employee's need for cervical surgery was not caused by his industrial injury.


Dr. Kralick recently examined Employee’s lumbar spine and believes the industrial injury is not a substantial factor in his current lumbar condition.  We conclude Employee's current lumbar condition is not caused by his industrial injury.

II.
IS EMPLOYEE ENTITLED TO FURTHER BENEFITS?


The Alaska Workers, Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but does not define temporary total disability (TTD).  In Phillips Petroleum Co. v. Industrial Board, 17 Alaska 658, 665 (D.  Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted).  In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suf fered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.

(Emphasis added).  This language was cited with approval in Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986).


We find that Defendant paid Employee TTD benefits through January 14, 1988.  (January 29, 1988 Compensation Report).  They controverted all further benefits, including medical benefits, as of May 12, 1988. (Controversion Notice).


Employee had returned to work in January 1988, but quit working on April 26, 1988. Dr. Meinhardt reported on April 26, 1988, that Employee was disabled from working.  Dr. Newman supported Dr. Meinhardt's opinion that Employee was disabled as a result of his industrial injury through May 9, 1988.


We find Employee's injury aggravated his pre‑existing condition and this aggravation caused him to be unable to work from April 26, 1988, to May 9, 1988.


Based on Vetter, Defendants contended that Employee had removed himself from the labor market and was not entitled to disability benefits after April 25, 1988.  We disagree.  Even if we assume that Employee's relocation to the Kenai area with his wife was a withdrawal from the labor market, his wife commuted and worked only on a part‑time basis in the Kenai area during March, April, and May.  She did not relocate and work there on a full‑time basis until June 1988.  Therefore, for the period of disability in April and May 1988 there is insufficient evidence that Employee had withdrawn from the labor market.


We conclude Employee is entitled to TTD benefits for the period of April 26, 1988, through May 9, 1988.  Likewise, Employee is entitled to payment of his expenses for medical treatment during this period.

ORDER

1. Defendant shall pay Employee temporary total disability benefits and medical expenses for the period of April 26, 1988, through May 9, 1988.


2. Employee's claims for medical and disability benefits after May 9, 1988, is denied and dismissed.


DATED at Anchorage, Alaska this 30th day of May, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ D. F. Smith
Darrell Smith, Member
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If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of William H. Curtis, employee/applicant, v. Municipality of Anchorage, employer (self‑insured), defendant; Case No. 724160; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of May, 1989.

Clerk

SNO

� We note that the CS�6 and C6�7 refer to the disc in the cervical, or neck, area of the spine.





� The record contains conflicting evidence on Employee's visit to Dr. Meinhardt on April 15, 1988.  We have a medical report indicating Employee consulted the doctor on that date.  Dr. Meinhardt testified he usually completes his reports at the time of the visit. (Meinhardt Dep., p. 38).


	Robert Doucette, Employee's supervisor, testified Employee had a pattern of working only five hours of his 10�hour shift and taking the remaining five hours to consult his doctor.  Most other employees usually took one and one�half hours to see a doctor, unless they were undergoing some unusual testing.  In addition, Employee was not fully completing his time cards.  Because of this, management decided to investigate Employee's leave for doctor's appointments


	On April 15, 1988, Employee left the job after working only five hours; he told Doucette he was going to the doctors office.  Doucette's supervisor, Mr. French, telephoned Dr. Meinhardt's office and learned that Employee had an appointment, but he had cancelled the appointment.  Employee's pay was suspended for one week in a disciplinary action for violating Employer's leave policy. (Defendant's Exhibit 2).


	Employee also acknowledged that he left work on April 15, 1988, to see the doctor, but due to some type of emergency, cancelled the appointment, and failed to notify management of the cancellation.





� Doucette's testimony contradicted Employee's.  Doucette testified that there were problems with the transfer because of pay differentials, and Employee would have learned about April 25, 1988, that the transfer was not approved.





� We do not have any medical reports from Employee's visit to Dr. Vasileff.








