ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 25512 Juneau, Alaska 99802‑5512

A.J. PRITCHARD,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 102110



)
AWCB Decision No. 89-0140


v.
)



)
Filed with AWCB Anchorage

SEA‑LAND SERVICE, INC.,
)
June 2, 1989

(Self‑Insured)

)



)


Employer,
)


Petitioner.
)



)


We heard Defendant's petition to dismiss Employee's claim in Anchorage on May 5, 1989. Employee attended the hearing by telephone from Sour Lake, Texas.  He was represented by Anchorage attorney Mike Patterson.  Employer was represented by attorney Deirdre Ford.


Near the end of the hearing, the parties asked for a continuance because they asserted they may have settled this dispute.  After hearing the parties' arguments, we denied the continuance, finding no good cause under AS 23.30.110 and 8 AAC 45.074.  The record closed when the hearing ended.

ISSUE

Is Employee's claim barred by the limitations periods prescribed in AS 23.30.105(a) or AS 23.30.110(c)?

FACTUAL SUMMARY

It is currently undisputed that on March 10, 1981 Employee injured his shoulder, wrist and back in a work‑related slip and fall.  When injured, Employee was the security and safety manager for Employer. Employee filed an accident report on April 29, 1981, but he continued to work and eventually moved to Texas,


Employer's adjusting company at the time was Crawford and Company (Crawford).  The adjuster for Employee's injury was Murlene Wilkes, who knew Employee because of his work as safety manager. Employee had phone discussions with Wilkes from his Texas home, and consequently, temporary total disability (TTD) benefits were started effective January 4, 1982.  In a March 8. 1982 Compensation Report Wilkes noted that an "[e]arlier TTD status (is) not supported at this time."


Between January 4, 1982 and November 7, 1983 Employee received 75 weeks of TTD benefits at the weekly rate of $594.17. in addition, Employer paid his medical benefits, including surgery for a rotator cuff repair in his shoulder and surgery on his left wrist.


During the January 1982 to November 1983 period, Wilkes and Employee discussed his claim several times.  Some of these discussions focused on Wilkes' concern that Employee had worked during periods when he also received TTD benefits.  Wilkes testified that during these discussions, Employee told Wilkes he had received some back pay from an employer for a period in 1982.  Wilkes further testified she told Employee that if he was ultimately given a permanent partial disability (PPD) rating by a physician, any PPD benefits due would be offset by any overpayment of TTD benefits.


Subsequent inquiries led Wilkes to believe that Employee was again working during periods in 1983 while receiving TTD benefits.  When her attempts to get Employee's payroll records were unsuccessful, Wilkes sent Employee a "Notice to Controvert Payment of Benefits" on November 7, 1983.  The notice controverted Employee’s entire claim on the issue of compensability.  The reason for controverting stated; "Employee is believed to be on salary with another company.  While both his and his California employers [sic] payroll records were subpoenaed, no party has complied with subpoena. All benefits are, therefore controverted."


Wilkes testified that Employee never provided the requested payroll information.  However, this information was eventually submitted by Carolina Western Express, Inc., for whom (the records show) Employee worked between May 1982 and June 1983 and earned more than $60,000 in gross earnings.


Wilkes testified that she never told Employee not to file a workers' compensation claim.  She worked on Employee's claim until June 1984 when she moved to California.  Since the summer of 1983 she had worked on arrangements to get Employee to see Richard Siebold, M.D., a Los Angeles area (where Employee then resided) physician, for Employee's permanent disability rating.  Dr. Siebold finally examined Employee on June 4, 1984 and provided an impairment rating under the American Medical Association (AMA) guidelines by letter dated August 27, 1984.  Dr. Siebold rated Employee's permanent impairments as nine percent in the left upper extremity and one percent in the low back.  He also rated Employee's cervical spine, but there is no indication this was work‑related.


By this time, the responsibility for adjusting Employee's claim had been assumed by Virginia Parker.  Crawford's records contain Parker's written notes of a September 11, 1984 summary of a conversation with Employee.  Parker wrote that Employee is "not happy with ratings and said (he) will probably get attorney. Frankly told him to do what he wants at this point.  Doubt we'll pay for another exam." Later, in summarizing a June 17, 1985 conversation with Employee, Parker wrote in part that Employee asked about a settlement but that Parker “[t]old him (it) appeared (there was an) overpayment on TTD since he was paid while working."


On September 6, 1985 Anchorage attorney William Erwin entered his appearance on Employee's behalf.  However, no action was taken regarding his potential eligibility for benefits.  On August 4, 1986 Erwin filed a "Motion for Withdrawal for Cause by Attorney." Erwin cited "non‑cooperation of client" as grounds for withdrawal.


The next chronological document in our record is a June 14, 1988 "Entry of Appearance" by the law firm of Employee's current attorney, Michael Patterson.  Patterson's firm filed an Application for Adjustment of Claim on December 15, 1988.  Employer then filed its petition to dismiss under AS 23.30.105(a) and AS 23.30.110(c).


Employee argues that his claim is not time barred‑ He contends that Employer "must be deemed to have waived the statute of limitations defense because its insurer instructed [Employee] not to file the Application for Adjustment of Claim in 1983. (Employee's January 12, 1989 opposition to Petition to Dismiss Claim at 2).


Secondly, Employee asserts that his claim is not time barred because the doctrine of equitable estoppel tolled the two‑year time limitation in AS 23.30.105(a). He argues that we should apply this doctrine under the Alaska Supreme Court's decision in Gudenau & Company v. Sweeny Insurance, Inc., 736 P. 2d 763 (Alaska 1987).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. AS 23.30.110(c).

We first determine whether Employee's claim is barred by AS 23.30.110(c) which states in pertinent part: "If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied."


We have reviewed Employer's pleadings and hearing arguments but find no specific application of subsection 110(c) to the facts in this dispute.  In any event, we find subsection 110(c) inapplicable here.  We have previously concluded that a "claim" for purposes of subsection 110(c) means a written and filed request for benefits under the Workers' Compensation Act. Blaylock v. Steel Engineering and Erection, AWCB No. 880016 at 3‑4 (January 29, 1988).  A claim under 110(c) may include an Application for Adjustment of Claim but would not include a Notice of injury. (Id.)

In this case, Employee did not file a written request for benefits until December 15, 1988.  As such, there was no claim to controvert until then.  Even if we considered Employer's January 4, 1989 answer to be a "controversion" of Employee's claim, the two‑year period has clearly not expired.  Accordingly, Employer's request to dismiss Employee's claim under AS 23.30.110(c) is denied and dismissed.

II. AS 23.30.105(a)

We next determine whether Employee's claim is barred under AS 23.30.105(a) which states in pertinent part:


AS 23.30.105(a) provides:

The right to compensation for disability under this Chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement . . . . the right to compensation for death is barred unless a claim therefor (sic] is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment. (Emphasis added).


In Blaylock at 4 we explained that under subsection 105(a), an employee has two years after the last compensation payment to file a claim. if no claim is filed during this period, no further compensation is payable.


In this case, Employee did not file a claim for over five years after his last payment of compensation benefits. clearly, this filing exceeds the two‑year limit.  Therefore, Employer's petition to dismiss under subsection 105(a) is granted, and Employee’s claim is denied and dismissed.


Employee urges us to carve out an exception to the portion of subsection 105(a) which we apply here.  Specifically, he asserts that under Gudenau, we should toll the two‑year limitation period following the last compensation payment.


Gudenau involved an insured's coverage under an "all risk" insurance policy, and the alleged assurances made by the broker on the policy.  The supreme court held at 768‑69:

A plaintiff who is aware of the elements of his cause of action but fails to file suit within the limitations period may still be protected if he has been induced, by defendant's words or conduct, to postpone filing suit until the limitations period has run. E.g. Bomba v.  W.L. Belvidere, Inc., 579 R.2d 1067, 1070‑71 (7th Cir. 1978).  One who induces delay will be equitably estopped from asserting the delay as a bar to plaintiff's action, upon the equitable principle that no party will be permitted to profit from his or her own wrongdoing. Id., citing Glus v. Brooklyn E. Dist. Terminal, 359 U.S. 231, 232‑34, 79 S. Ct. 760, 761‑63, 3 L. Ed.2d 770, 772 (1959).

Alaska has applied the principle of equitable estoppel to the statute of limitations in Groseth v. Ness, 421 P.2d 624, 630 (Alaska 1966), and in subsequent cases.  In order to establish a right to equitable estoppel under Alaska law, a plaintiff must produce evidence of fraudulent conduct upon which it reasonably relied when forbearing from suit.  Plaintiff must also show that it resorted to legal action within a reasonable period after the circumstances ceased to justify delay.

(Citations omitted).


Even assuming we applied the equitable tolling as described above, we would still grant Employer's petition here.  Employee simply has not provided any evidence of fraudulent conduct on Employer's part.  We find no evidence that Employer instructed Employee not to file an application for benefits after Employer controverted the claim.  Moreover, the conversations between Employee and Employer's adjusters following the November 1983 controversion and last compensation payment do not, without more, constitute fraudulent conduct upon which a reasonable person would be induced to delay filing a claim.  These communications are a common aspect of an injured worker's case.


Employee asserted in closing argument that Employer committed fraud by failing to tell Employee he had two years from a certain date to file a claim.  Employee went on to contend that the two‑year period started when Employee "had notice of the fact they were absolutely not going to pay the PPD." We disagree with Employee's assertions.  An employer is not required to instruct an employee on the statutes of limitation. Moreover, under Gudenau, the fraud is committed when an employer or insurer induces an employee, by words or conduct, to delay filing a claim. it is not the Employee's beliefs but the employer's actions which are relevant.  We find no evidence that the adjusters of Employee's case misled or lulled Employee into resting on his rights. Accordingly, even if we created this exception to the two‑year limitation period prescribed under the relevant portion of subsection 105(a), we would still grant Employer's petition to dismiss Employee's claim under subsection 105(a).


If anything, the documentary record indicates that Employee should have been on notice, via conversation with the adjusters, that they were riot planning to pay him. In addition, Employee was represented by an Alaskan attorney before the two‑year limitation period expired.  Based on the documentary record, we find no evidence of fraudulent conduct, by Employer, which would have induced Employee to delay the filing of a workers' compensation claim.

ORDER

1. Employer's petition to dismiss Employee's claim under AS 23.30.110(c) is denied and dismissed.


2. Employer's petition to dismiss Employee's claim under AS 23.30.105(a) is granted.  Accordingly, Employee's claim for benefits is denied and dismissed.


Dated at Anchorage, Alaska, this 2nd day of June, 1989.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark r. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Richard L. Whitbeck
Richard L. Whitbeck, Member

/s/ D. F. Smith
Darrell F. Smith, Member

MRT/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings tri Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true arid correct copy of the Decision and Order in the matter of A.J. Pritchard, employee/respondent; v. Sea‑Land Service, Inc., (Self‑Insured), employer; Case No. 102110, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of June, 1989.

Clerk

SNO

� This is the wording of subsection 110(c) before it was amended by the Alaska Legislature effective July 1, 1988. in this case we apply the pre�July 1, 1988 version of subsection 110(c) because Section 48, chapter 79 of the Session Laws of Alaska 1988 provides that the July 1988 amendments to subsection 110(c) apply only to injuries sustained on or after July 1, 1988.








