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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512
 Juneau, Alaska 99802-5512

EMMETT E. YOUNG,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 817995



)
AWCB Decision No. 89-0142

ENSERCH ALASKA CONSTRUCTOR/ ,
)

RED DOG PROJECT,
)
Filed with AWCB Anchorage



)
June 7, 1989


Employer,
)



)


and
)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


Defendants.
)



)


Employee's request that we review the Reemployment Benefits Administrator's decision was heard at Anchorage, Alaska on June 1, 1989.  Employee was present and represented himself.  Defendants were represented by attorney Shelby Nuenke-Davison.  The record closed at the end of the hearing.

ISSUE


Did the Reemployment Benefits Administrator abuse his discretion in denying Employee's request for an eligibility evaluation?

SUMMARY OF THE EVIDENCE AND ARGUMENTS


It is undisputed that Employee, who is a laborer, suffered an elbow injury on August 15, 1988, in the course and scope of his employment.  He had been shoveling heavy mud for three days, 12 hours per day according to the chart notes of A. Bucholz, P.A.C.  Employee was diagnosed as having medial epicondylitis of the left arm.  (August 22, 1988 Bucholz note).


Employee next was Byron McCord, M.D.  When he became unhappy with Dr. McCord's treatment, he began seeing George Garnett, M.D. (October 29, 1988 Garnett chart note).  Dr. Garnett also diagnosed left medial humoral epicondylitis, and believed that it was possible for Employee to recover completely.  (Id.)  On November 8, 1988, Dr. Garnett reported that he did not think that Employee would "be able to go back to heavy duty work with his arm before some time, possibly permanently."  (November 11, 1988, Garnett chart note).


Defendants had Employee examined by Edward Voke, M.D., on November 26, 1988.  Dr. Voke reported that the prognosis was "excellent for full recovery."  He though Employee should be off work for another month, and then could return without restriction to full duty.


On December 12, 1988, we received Employee's letter stating that he just recently learned that he would be permanently impaired.  He inquired about vocational rehabilitation.  He was advised by our staff that because he did not request reemployment benefits within 90 days of his injury, he was not eligible unless unusual or extenuating circumstances existed.  (December 19, 1988, Johnson letter).  In a letter dated December 17, 1989, which we received January 31, 1989, Employee replied that he requested benefits as soon as he learned he would be permanently disabled.  He asked to appeal the initial denial.


The last medical report we have from Dr. Garnett is dated December 21, 1988.  He released Employee to modified work effective January 2, 1989, with limited lifting with the arm.  He did not indicate whether he thought Employee had a permanent impairment.  In his chart note, Dr. Garnett indicated that Employee should protect his arm from reinjury, that he would "have to put up with some pain in it for some time, [and] it may be six months to a year before he has any significant recovery."  Dr. Garnett indicated Employee might need vocational rehabilitation assistance to return to work with his lifting limitations.


On January 30, 1989, Employee, through his attorney at that time, filed an affidavit regarding the circumstances of his untimely vocational benefits request.


In January 1989 Defendants requested that the Board select a physician to perform an independent examination of Employee under AS 23.30.095(k).  Morris Horning, M.D., was selected.  In his March 28, 1989, report, Dr. Horning again confirmed the diagnosis of chronic epicondylitis.  He also stated in his report:

By using the AMA Guides, I can detect no abnormality upon which to base any permanent partial impairment. The prognosis for the majority of patients with this sort of tendinitis is quite good though a small percentage of patients will have continuing problems with pain.

. . . .

We have no objective evidence to permit us within the structure of Workers' Compensation System to prohibit him [from] returning to his previous job as a laborer doing heavy manual work.  Nevertheless, I understand Mr. Young's concerns and would recommend he continue his education in electrical drafting and design to permit him to engage in less demanding work as he desires.  The fact that he is left-handed would make drafting a mild risk for increasing the elbow pain also but drafting may indeed be a preferable career choice for him in the long run.


Defendants had accepted Employee's injury as compensable, and began paying Employee temporary total disability (TTD) benefits effective August 16, 1988.  They continued to pay TTD benefits through March 27, 1989, when they received Dr. Horning's report.


On April 12, 1989, the Reemployment Benefits Administrator (RBA) advised the parties in writing that he would be considering Employee's request for benefits, and they had 20 days in which to file additional information.  On May 4, 1989, Employee filed a transcript of a portion of the alleged tape recording of Dr. Horning's examination.


On May 8, 1989, the RBA wrote a letter to Employee notifying him that he was ineligible for reemployment benefits.  The RBA found Employee ineligible for benefits under AS 23.30.041(f)(3) because he had no permanent impairment.  Therefore, the RBA did not determine whether the request for reemployment benefits was timely filed.  Employee's appeal followed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Under AS 23.30.041(d), the RBA's decision regarding eligibility for reemployment preparation benefits may be reviewed by us.  The law requires that we "shall uphold the decision of the administrator except for abuse of discretion on the administrator's part."  AS 23.30.041(d).


The Alaska Workers' Compensation Act at AS 23.30.041(f)(3) provides in part:  "An employee is not eligible for reemployment benefits if . . .at the time of medical stability no permanent impairment is identified or expected."


Under AS 23.30.265(21) "medical stability" is defined as

the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


We have no evidence of objective medical improvement in the time between Dr. Garnett's last examination and Dr. Horning's examination.  This period was more than 45 days.  Therefore, the presumption that Employee was medically stable arises.  We find no evidence which overcomes this presumption.  In addition, since Dr. Horning found no objective evidence prohibiting Employee's return to work as a laborer, it follows that there can be no "objectively measurable improvement."  Therefore, we conclude Employee's condition is medically stable.


Although section 41 does not define the term "permanent impairment,"  As 23.30.190 addresses compensation for "permanent partial impairment."  AS 23.30.190(b) states:

All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.


We find that Dr. Garnett never indicated Employee had a permanent impairment, although he did recommend vocational rehabilitation.  Dr. Horning specifically found no permanent partial impairment using the AMA Guides.


Employee submitted a partial transcript of an alleged tape recording of the examination performed by Dr. Horning.  In that transcript, Employee and Dr. Horning discussed his condition and Dr. Horning stated:


Yeah.  The thing to me, I think, is that, you know, if I had exactly the same thing you had, it wouldn't be for the rest of my life.  Or if you changed professions, it probably wouldn't be the rest of your life, because as time goes by . . . . it might just gradually get better, but it's not going to get better if you keep on doing the same work and that's a guarantee, I think.


Employee contends that Dr. Horning's statement contradicts his report.  We find it does not. Employee has a condition that is chronic.  This means it will persist, perhaps for the rest of his life.  However, under the AMA Guides to the Evaluation of Permanent Impairment (AMA Guides) that is not sufficient to cause it to be rated as a permanent impairment.  The injury must cause abnormal motion, ankylosis, amputation, or in certain circumstances, pain and loss of strength in order to be considered a permanent impairment.  Persistent elbow pain from tendinitis is not a permanent impairment under the AMA Guides.  See Guides, pp. 14 - 24; 74 - 79.


We find the RBA did not abuse his discretion by finding Employee ineligible for benefits.  There is substantial evidence to support the RBA's conclusion.  We find that because Employee was not eligible for reemployment benefits, it was not necessary for the RBA to determine whether there were unusual or extenuating circumstances which justified the untimely request.  Therefore, we affirm the decision of the RBA.

ORDER


The Rehabilitation Benefits Administrator's decision is affirmed.


DATED at Anchorage, Alaska this 7th day of June, 1989.

ALASKA WORKER'S COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ RL Whitbeck Sr.
Richard Whitbeck, Member

BOARD MEMBER JOHN CREED, DISSENTING:


I dissent from the majority's opinion as I believe Employee is entitled to an evaluation if his request was timely.


AS 23.30.041(c) provides in pertinent part:


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. . . .


AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . .  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(f) states:


An employee is not eligible for reemployment benefits if


(1) the employer offers employment within the employee's predicted post-injury physical capacities . . .;


(2) the employee has been previously rehabilitated in a former worker's compensation claim . . . .; or


(3)  at the time of medical stability no permanent impairment is identified or expected.


I find section 41 provides two aspects to reemployment; that is, an eligibility evaluation and reemployment benefits.  Each aspect has its own threshold requirements.  There are two prerequisites to qualify for an eligibility evaluation.  The request for the evaluation must be made within 90 days after notice of the injury, and there must be evidence that the injury "may permanently preclude" an employee's return to the occupation at the time of injury.  Under section 41(c) there is no requirement that the employee has or may have a permanent impairment.  To be eligible for reemployment benefits under 41(d), the injury must cause a permanent impairment.


In this case, the RBA did not decide Employee's right to an eligibility evaluation.  Instead, the RBA reached the ultimate conclusion under section 41(f) that Employee was not entitled to reemployment benefits because he does not have permanent impairment.


I find that the RBA abused his discretion.  I find the RBA must proceed through each subsection of section 41 since each subsection has different criterion.


In this case, Dr. Garnet stated that Employee's injury may permanently preclude him from returning to his occupation at the time of injury.  Thus, Employee presented one of the prerequisites needed for an eligibility evaluation.  The fact that he does not have a permanent impairment and may not be eligible for reemployment benefits is irrelevant at this stage.


Because Employee presented one of the two threshold requirements necessary for an evaluation under section 41(c), I conclude the RBA must decide if the request for an evaluation was timely.  The RBA made no findings on this point. Therefore, I would remand this claim to the RBA to determine whether Employee's request for an evaluation was timely.

/s/ John Creed
John Creed, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Emmett E. Young, employee/applicant; v. Enserch Alaska Construction, employer; and National Union Fire Insurance Company, insurer/defendants; Case No. 817995; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of June, 1989.

Flavia Mappala, Clerk
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     �Defendants objected to our consideration of this transcript since it is not a full transcript, and it was taken out of context.  Because it was in Employee's file and available for the RBA's review in making his decision, we have considered the transcript in our review of the RBA's decision.







